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analysls 1n this book e the dcvelopmem of their actual\cases. The ERIC First

Analysts should serve as a framework from which stydents, coaches, and -
Judges can evaluate the 1ssues, arguments, and evidencé present in sustaining
and reforming the justice system. .

ERIC First Analysts, published annually since 1973, provides debaters with
guidehnes for rescarch on the debate resolutions selgcted by the National
Wniversity Coptinuing Education Association’s Commiftee on Discussion and
Debate. Jt 1ncorporates an nstructional approach des%ncd to avoid *’struc-
tured’" cases and *“canned’” evidence. Periodic survey of teachers of debate
have indicated that the ERIC Furst Analysis has proved to be an excellent
resource for students to begin their study of issues and arguments.

The ERIC First Analysis of the 1983-84 National High School Debate
R{csolunon,s 15 published by the Speech Communication Association in co-
operation with the Educational Resources Information Center Clearinghouse
on Readmg and Communication Skills (ERIC/RCS). The ERIC/RCS Clear-

. inghouse is supported by the National .Institut¢ of Education which has as .
one of 1ts missipns the dissemination of knowledge IOJmpro% classroom
. practices. This ERIC information analysls paper is unique in that it is intended
for direct use by high school students as well as by their teachers.
To be a **first’* analysis, the manuscript must be prepared in a period of
six weeks after the February announcement of the national debate topfe. The
author’s thorough analysis of issues and sources in so short a time é'md his

Al

’
- 2

.

adaptaugn-of the analysis to the needs of high school debaters ‘are tributes o )

his experience and excellence as a forensics educator o7 .
Don*M. Boileau , - , Bemard O’Donnell _
Associate Director Director L
Speech Module, ERIC/RCS - ERIC/RCS ' .
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983-84 High School Debate .
- Problem Area and Resolutions

What changes are most needed
in the procedures used in the United States
-justice system?
Debate Resolutions -

Resolved. That the United States should adopt uniform rules governing
the criminal mvesugatlon procedure of all public.law enforce-
ment ggencies ig the nation. -

Resolved. That the United States should establish uniform rules govemmg
" the procedure of all civil courts in the nation.

S
Resolved. That the United States should establish uniform rules governing
‘ the procedure of all cnmlnal courts in the nation. '
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The purpose of this pubhication is to provide a brief ovemcw of the 1983-
= 84 high school debate resolutions: The decision- malung process for selecting | .
" the problem area and resolutions 15 different from the system used for deter-
mining the «.ollege debate topic. Last December in San Diego, the National
University Continuing Education Association (NUCEA) Committee on Dis-
CUBSION and Debate, offered three problem areas and nine resolutions for
gonsldemuon After four weeks of balloting by the various state and riational
forensic representatives, the topic area of the United States justice system
won the referendum. The final resolution, however, will not be determined
until December although an early preference has been-shown for the criminal
procedure topic. All of the specific resolutions are closely related to each
other, and some case areas are interchangeable. ’

Whichever resolution 1s finally selected, the debater will have a tremendous ~
amount of research material to assimilate. The five, chapters of this book are ~ .
intended to prepare debaters for their own efficient investigation of the prob- L.
lem area. The five chapters are. (1) getting started, a review of usefu] infor-
mation on researching the topic_of or justice system (2) an overview to the
U.S. justice system, (3) the criminal mvesugat:on resolution; (4) the civil
court procedure, and {5) the criminal court proccdurc Following the final
Chapter are footnotes for each chapter. . ¢ .

Since this text was written eatly 1n the debate year, 1t can hardly eficompass
all possible cases that could be developed under any of the resolutions. This
publication should be used to establish early research prionties on the=most,
ltkely affirmative and negative arguments. Also, it provides a gencral over-
view of the kinds of.ssues likely to be discussed under the justice topi¢. \

The opiony expressed in this work do not-represent the official position
of either the NUCEA or of the Speech Communication Association. In most .
instances the consensus view of debate theory or the jifStice system is pre-
_sented, which may not represént the perso‘ﬁal view of the author‘As a general
rule; this text emphasizes the gractical rather than the exouc the likely rathcr

. than the unlikely.. o .
_ All the planning and directing of research assignments for this publication

. were done by the author. However, Carl Douma, a graduate stydent at Cal- |

iforma State Umversity, Sacramento, was invaluable in securing documents,

offering suggestions on potential case arguments, and preparing material for

the chaptcr on cniminal investigations. Editing and proofreadmg assistance

was gratefully accepted from Chrlstme Wagner. -
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. . . T Preface

] .

The taskh of u)mpilmg. the matertal and finishing the manuscript under
‘ rigorous timie Jonstraints has been made easier by the patience and under-
'stam{mg of both my family and the staff, students, and faculty of the De-
partment’ of Communication Studies of California State University. The

information in this publication 1s intended to benefit debaters and coachesy

.m'd}o introduce an exciting topic of vital ymportance to audiences and judges

alike. ©
E o . DavidL. Wagner. ., >
; ' ’ 2 -
‘ Author’s Dedication,
¢ - R - -, .
¢ The 1983-84 ERIC First Analysis: The United States Justice System
- \\
. o ’ . Is dedicated to ’ .
£ \ ‘ X - . .
: - Lucy A. Keele, Professor of Speech Communicatior

. California State University, Fullerfon

S N apprecianonﬁfor the many years of active leadership in debate at both
w ¢ the high school and college level. . N

’
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The next four chapters will provide information on various aspects of the
Umted States justice system as well as 'eaqh of the three épecific debate
resolutions that represent parts of that system. A.namber of contemporary
. 1ssues are highlighted by a focus on these recurring issues of crime, punish- ’
ment, and restitution. Behind the popular call for getting tough with criminals '
. lie the deeper 1ssues of reform of the entire justice system. Not only will
research on the justice system pro,vidc_: debaters with information on a volatile
topic of current interest, but it will also introduce them to the terminokogy, . .
and procedures of the legal system where many forensic competitors hope to
* find professional carcers. ' ®
"This publication provides an overview. of ‘many of the major issues con-
fronting Congress and state legislaturei as they discuss the reform of the
cnminal justice system. However; the more lengthy process of ‘ongoing’ re-
search”and 1ssue development must be placed with each debater who must
- devise an' n-depth research. plan. A common compldint often heard is that
some debaters fail to develop the library skills necessary for accumulating
new evidence. This chapter provides a brief review of a systematic ‘process
: f(3r researching policy issues. o ,

”

I
- ] . i

The Béginning. - , _ .

e - -

A basic first step n the process of library research is to deveJop a method
for discovering those topic areas that require priority attention. This publi-
cation encourages the **brainstorming " technique often used by business or
academic groups to generate ideds. Such an approach adapts easily to the
needs of debate squads. Coaches and debaters should discuss ppssible casg
areas and issues likely to gmerge on the justice topics. This exchange should
encourage all members of the group to volunteer information or contribute
their ideas. The rules arc easy to establish. (1) evaluation and criticism by
group members are forbidden, (2) all contributions are to be encouraged,
(3) an attempt is made to create the greatest quantity of ideas, and (4) a
combination of idéas and solutions s sought.! A master list for the squad
. should be kept on concepts for cases, topicality argumeénts, and potential
advantages or diSadvantages. e ' \
This“debate squad session does not have to be totally unstructured. The
quality of the exchange would be enhanced if a few gederal articles on current
1ssues of crime and the courts were read first. Another preliminary step is to

Aruitoxt provided by Eic:
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y o ‘ Getting Started
Id

review other debate topics for similarities to this year's resolution. For ex-
ample, within the last ten years, two high school topics have dealt with
criminal justice reform, and, within the last six years, two college topics have
touched on criminal investigation or on media effects on the Justice system.

Many of the issues raised under these resolutiqns continue to be relevant to
analysis of these topics.

4 ' ¥

B .
Research Procedures s

Once a hist of concepts has been auumulated it beuomcs necessary to organize
research asslg,n,mcnts A number of questions must be considered when making
sugh?lsslgnmcnts Is it important to research an affirmmative. case first? What
areas can be covered with the sources readily avatlable? What cases are likely
to be run early in the year? Answers to questions like these will determine
which ideas must be considered primary research objectives.

After a preliminary hist nas been developed, the most systematic method
of rescarching 15 to compile brief bibliographies on each of the major 1ssues

.or casg areas. Although sptie debaters are good at ¢hasing down obscure

fuotng gtes in books or intuitively finding useful publications, the best and most

Lmprehcnsn/c method is to consult the library card catalog for books and
indexes ,for periodicals or journals. The justice system provides a unique
opportumty to utilize a wide variety of library resources. If the amount of
reference material-seems ovemhelmmg, several options are available to the
debater.

First, most llbranes have trained reference librarians who will give assis-
tance 1f requested. Second, various books explain reference sources in greater
detail. Good examples of this are The New York Ttmes Guide to Reference
Materials,? Government Pubhlations und Their Use," and Guide to Referem e
Books.* In particular, several books are devoted exclusively to legal research
that might prove particularly useful to studying this year's topic. Examples
of these handbooks inclnde Peter Honigsberg's Cliung into Legul Research,
Erwin Pollack's Fundamentals ofLegal Research, or Miles Price’s Effective
Legal Research. A third option is having a research 'service compile a bib-

liography of selected topics. A fee,is charged by many university libraries’
or research organizations for computer retrieval of this information.

lndexes and Abstracts .
Most indexes or abstracts are orgamzed topically by such«.t hcadmga and by

author. While an index supphcs basic” information on when and where an

article was published, abstracts offer the added attraction of providing a short
summagy-af the publication. Typjcal subject headings of the justice resolutians

include sentencing, jury, bail, testimony, evidence, polygraph, exclusionary

rule, capital punishment, pol®€, search afd scizure, and courts.

The Reader’s Guide to.Periodical Liferature is perhaps the most widely
available resource 'mdex in the United States. Available in most public and
school libraries, this research aid suw?\/cr 150 popular mdgazmcs covering

O~




Getting Started . 3

- > .
" issues with current,news value Other ‘more specialized indexeg also should
be consulted. A standard reference work for legal journals is the Index to
Legal Pertodicals This publication 1s printed numerous times during the year
atid 15 the most important single source indexing American legal periodicals.
In addition to subject and author indexes, there are also book review and
table of cases indexes avatlable, Thg Public Affurs Information Service (PAIS)
abstracts over 1,000 government and business publications. The Monthiy
K Catalog of U.S. Government Publications. an indispensable guide to gov-
Lrnment reports. ts an cxtrcmcly valuable research ard for this year's topic.
Nationally distributed newspapers also provide indexes lo. their publica-
tons. The New York Tines. Los Angeles Tunes, Christian, Science Monitor,
Washington Post. and Wall Strect Journal are all respected papers with in-
dexing systems availabie in many hibraries. While most local newspapers will
not have published indexes” available, some libraries will Clip articles on
mportant topies - Also. NewgBank collects articles fronr local papers and
- places them on microfiche. Other special indexes should prove useful for a
carctul consideration of the justice system. Among them are

Communitdtion Abstracts: Published four times annually by Sage Publt-
cations. Ine . this service sugphies evaluatiog of communication related
articles, reports. and books fram a variety ()Qf sources  Subjects include

. contlict resolution, jury preesses. media effects. press freedom. and
videotape

Cromnal Justice Abstraces Bengthy abstracts of both domestic and foreign

»  crimimal justice journals In addition, cach issue contains articles an
current topies about the justice system
’ The Crimmnal Justice Perodical Inder This detailed indexing system pub-
lished since 1975 covers anr extensive list of qlmmal’Jusmc Jaurmals

Psvchology Abstraces Monthly updates containing summaries from over ¢

850 journals, books. or magazihes related t the field of psychology are
+  provided by this abstracting service.

Social Suences Cuanon Indey This difficult-to-use index 1 one of thc ‘
best authbr indexes 1 social science research ‘The skilled user of this
publication can trace references to |mpormnl scholars through ndmerous

- Jaurnal aru®les,
Soctal Scences Indea. Quancrlw updates of over 270 peniodicals and jour-
g nals devoted to exanuming INGJAr 1ssucs 1n the social sciences. lyp)u.)l
topic headings for this year's research would ipclude jury. eyewitness
testimdny, jury instructions. polygraph evidence.
Soc wlugn al Abstracts Thys abstrac covers o broad range of dnmcstu and
. forcign journal arucles related to the field of socialogy. .

Sources

” -

" The preferred-method for systematic rescarch on any topie is extensive use
of indexes or abstracts. Howcur. d um&lag exists between the publication
date for journals or.penodicals and thcnr inclusion in various mdcxmg schemes.

¢ Any of the three potential tomu afeas, especially those based on court cases,
has the potential for dramatic Lhangcs on a weekly basis. One way to ensurc

11
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4 . " . Getting Started >

. that rescarck remains current is to examine ughound copies of such popular
news weeklies as Newsweek, Time,or U.S. News andidéorld Report Debaters .
o should also read the local papers for timely information. A .
Other publications that may be less well-known to the debater but are
. lmpanant sources of evidence include the Congressional Record, which is LI
the Official account of the activities of Congress. Current History devotes
several surnmer 1ssues to articles on the high school topic. In addition to these
.o . publications, there are many works that contain a number of articles relating
to the justice topic. A sample includes

American Bar Association Journal. Published monthly by. the American’
Bar Association (ABA), the journal contains not only articles of interést
on tht U.S. justice system but also cditorial comments and information
- ’ on recent legal developments. A review of this journal should be a high
priority item on a research list.
American Journal of Criminal Law. Published (hrcc times a year by the
University of Texas School of Law, this Joumdl offcrs both articles and
notes on a variety of criminal procedure issucs.
: Crime Control Digest. Published weckly by the Washington Crime News -
- Service, this bullefin contains a wealth of current inforntation on police .
and ather aspects of the criminal justice system. -
Cruninal Justice Review, Published quarterly by the College of Public and
Urban Affairs of Georgia State Umvcrsity. Atlanta, this review presents
a broad view of criminal justice issues from both the practical and the-
oretical perspectives.
Crymina Law Bulletin. This blmonthly publication usually contains three
ﬂP?Q'u'r articles on selected issues of mtercst to the professional in the
criminal Justlcc system. - -
Hurvard Cuvil Rights and Civil Liberties Law Review. This publication of
the Harvard Law School contains $cholarly articles, commentarics, and
. comments devoted to important issues intriminal law and procedure,
- * Human,Rights. This quarterly journal is published by the ABA for its
lndmdual nghts and Responsibilities law scction. It contains articles
/ on varous legal issues associated with all three debae resolutions
- Joumal of Criminal Justice. Affiliated with the Acadcmy of Criminal _
Justice Services, this binionthly publication covers both, domestic and
international issucs related to the field of criminal justicc
. Jourgal of Criminal Law and Cruminology. Published by the Northwestern
University . School of Law, this journal contains numerous articles on
criminal 4aw and procedure. ~
J udcpature Published ten times a year.by the American Judicative Society, . * .
., this Joumal contams articles on the court, judges, and lawyers. ~
= . Juvenile and Famly Cqurt Journal. Published. quarterly by the National
Cauncil of Juvenile an Famlly Court Judges at'the University of Nevada

at Reno, this |9uma? covers issues of concem “in the ﬁcld of juvenile et
justice and delinquency. .

Police Magazine. A bimonthly publication of the Criminal Justice Publi-
. cation, Inc., this source contains shon articles of interest fo law enfbree-
Jmént pcrsonncl ' .

,ElifC‘ - ; .‘12;'. ,
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In dddmon to these sources, topus involved w:th the justice system also
invite use of various legal encyclopedias for obtammg information on general
aspects of the law. The two most widely used multi-volume su]nmanes are
" American Jwrisprudence and Corpus Juris Secundum. Each section is ex-
haustively footnoted and periodic supplements keep the information current.
There is also an extensive table of contents and index available for each
volume. A summary specifically devoted to criminal justice issues is the
Encyvclopedia of Criminology, by Vernon Branham. Entries in this enclyclo:
pedia are of article length with a separate bibliography on each subject. Yet

another source of exposition on specific aspgets of the law is the treatise or

handbook. These texts are written by well-recognized authorities on the law. '
For example, Wigmore on Evidence or, Perkins on Criminal Law are two
standard texts‘that supply information similar to that contained in the legal
encyclopedias, ]

S N

Primary Data

Two different concepts are involved 1n researching primary data on the United

States Justice .system. The first category of sdch information includes the

search for appropriate reports of legal cases. Most states have established
procedures for publication of anofficial edition of all state appellate decisions.
In addition, West Publishing Company has developed a National Reporter
System which divides states into seven regions and prints appeal court de-
.cisions. Umted States Supreme Court decisions are officially reported,in the
United States Reporter while West covers fhose cases in the Supreme Court
Reporter, and federal Court of Appeals decisions are recorded in thé Federal
Reporter. If the debater desires to find cases that deal with certain legal issues,
“use of one or more legal digests is recommended. A second category of
pnimary information on the justice system consists of statistical data found in
sources such as Statistical Abstracts Information Please Almanac and The
Sourcebook of Criminal Justice Statistics.

s A

Evidence Transcription ) 3

.

The final result of this research effort is the gathering of usable evidence to
support arguments on issues raised during a debate. This evidence should
meet gommonly, agreed upon standards for debate evidence. Among those
tests of evidence mentioned by argumentation textbooks authiers are. (1) cxpertise
of the author, (2) unbiased repgrting of information, (3) timely information,

and (4) verifiable sources otldata!
In addition, fyll source citation should be available for each unit of evi-

dence used in.a debate. Coaches involved with both high school and college
debate are increasingly concérned about the challenges to information uséd
during debate rounds. Contestants are responsible for knowing and following
the rules and regulauons required by their leagues, state associations, and the
National Forensic’ League on source citations and challenges to ev:dence




6 . - ™ - Getting Started
Some debaters uarry copies of important affirmative and~negatwe sources to
answer immediately requests for clarifi cation. A caution sounded in a prior
ERIC First Analysis deseryes repeating. * *Particular problems often arise when
evidence is paraphrased or when seemuingly irrelevant information is edjted
- out. As a general practice, this type of editing should be avoided.""s
An example of a file card which contains a full citation is provided in
Figure 1. . .

-

~ Figure | .

ar

14 -

< (1) D9
(2) PolygPaph Accuracy )

] . (3) Rex Julian Beaber; (4) Assistant Professor of Medicine. UCLA (5)
- - Sacramento Bee; (6) February 23, 1983 (7) p. BY ,

(8) The ﬁg]ygraph industry claims an impressive but exaggerated accuracy
rate of about-90 percent. Even accepting this figure poses a real dilemnta.
If yuries, accept polygraph results, they must erroncously let free 10 percent
- of all guilty suspects. If they Ignorc the results, the time and money spent
puttmg on the evidence was wasted.”

(9 DR 27 ~

Figure 1. The numbers prefacing various parts of the sample card refer to the follpwmg
{1y code number of section for refiling, (2) bricf synopsis of the content of the evi-
dence, (3) author of qubtation, (4) author’s qualifications, (5) seurce, (6) date of
publication, (7) page. (8} one central concept of evidence, (9) initials of student re-

séarcher and consecativ number of total evidence cards rescarched by this debater. ]

The research process out]med here must continue throughout the year. Any
_topic will undergo substantial changes as the school year progresses. This
topic, however, has greater potential than most for drarnatic shifts as court

. decisions are made and judicial reform is debated in state leglslatures and in

Congress. -

Professor Henderson's warning on a prior hlgh school topic is still a.valid,

¢ observation:

Those of you beginhing to debate the new topic will want to broaden your

reading,, consider the implications of this first analysis, and discuss the

. potential implications with others, A debater should never rely on a narrow
S basc of information, whether it be a compilation of v1cwpo|nts similar to
First Analysis, a single news source such as a news “‘magazine, a debate

quote handbook, or the coach of a debate squad. Instead. the debater must

broaden her or his understanding of the political context within which the

subject is being debated, and then exhibit that understanding to the rea- ..

-, sonable, prudent, thinking individual who serves as judge for the debate.®

. ) *

Good tuck during the coming year. If the following chapters establish the
framework for formulating a systematic consideration of this topic, their
purpose has beent accomplished.

SERIC 140 7
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2. The Problem Area: The United
States Justice System

X, . , .

What changes are most needed in the procedures used in the United

.

“States justice system? ' ‘ -

.

P

~ Overview &

When the public and politicians discuss reform of the United States justice
system, the changes most often contemplated center on law enforcement in
the criminal court system. Robert Raven former preSIdent of the California

State-Bar, notes N . . .

Although the cnmmal justice system includes the law enforcement group
(police and prosccutors) at the intake end of the system, with the correction
system (jails, prisons, probation and parole) at the final stage and the court
system sandwiched n the middle, the media and, consequently, politicians
are conccntratmg most of their attention, criticism, and reform efforts on

. the courts.!

The debate resolutlon th.* focuses on changes in the procedures of our nation’s
criminal courts was the top votegetter in the January poll of state forensic
orgamizations. The two other resoluté’ns, dealing with reform of law enforce-
ment procedures and modifications to the procedu'rCS of civil courts, received
fewer votes.

All three topics are mterreJated changes in one area affect the other two.
For example, improvements in police investigation procedures which lead to
more arrests would increase thé demand for prosecutors and public defenders,
exacerbate jail overcrowding, increase the backlog in the criminal courts, and
add to a prison population that already exceeds current’prison capacities. Yet
another illustrdtion is supplied by the effects of streamlining procedures or
adding more judges in criminal courts. Since most courts haridle both’ civil
and cnmmal cases, procedural changes in on¢ area would speed up dispOsition
of cases in the other area. The impact on New York City of greater efficiency
in handling cases is supplied by West Vlrglma s Supresie Coun of Appeals
judge, Richard-Neely: .

.

a New York trial-court judge is empowered to hear both criminat and civil -
cases; if the number of judges is increased, more civil cases can be
heard. . . . .

.
.
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8 T . fhe Problen; A;ea.'_ The United States Justice System

The potential liability for New York City from the civil suits currently
awaiting trial runs to billions of dollars. New York City cannot afford an
efficient court system. because it would be bankrupt beyond bail-out if all
these suits came to trial in one or two years. T ~

The root of the public’s concern with the justice system includes the feeling
that criminals gre protected at the expense of law-abiding citizens. The op-
erations of the justice system are seen by many as needing reform since justice
15 not served when people manipulate both criminal and uvnl procedures to
continue criminal activities. -

Crime Statistics -

Chief Justice Warren Burger.in his 1981 report to fhe American Bar Asso-’

ciation provided an overview on the prevalence of crime in the United States.

From New York City, to Los Angeles to Miami the story on increase in
violent crime from 1979 to 1980 is much the same. New York City, with
about the same population as Sweden, has twenty times as many homicides.
The United States has 100 times the rate of burglary of Japan. Overall,
violent crime in the U.S. sharply increased from 1979 to 1980, continuing
a double-digit rate. More than -one-quarter of all the houscholds in"this
country are victimized by some 'kind of criminal activity at least once each
year.’

FBI Uniform Crime Reports (UCR) measure the rate of c’nme rcported to
police. According to these reports, overall crime rose by 9 percent in 1980
while violent crime increased-11 percent. *‘In 1971 there were 346 reported
violent crimes per 100,000 people. By 1980 the rate was 581 violent crimes
per 100,000 people.”** Qnly a small percentage of all crime is even reported
to the authorities. Robert Raven notes that, ‘‘Accepted statjstics reveal that
forevery 100 crimes only thirty are reported to the police who, on the average,

J . ’s .. . . .
arrest only six persons.’. Thus, the UCR underestimates crime in America.

On a personal level, each crime leaves in its shadow suffering victims. Busi-
ness losses from crime are conservatively estimated at $30 billion a year,
while admlmstenng the criminal justite system costs over $25 bl"lOn an-
nually.$

¢

-

Public Reaction =, .

Public response to such a high 1nC|dence of V|ct|m|zat|on has been a com-
bination of fear and anger. A February 1983 Gallup Poll based on scnentlﬁcally

selected interviews with 1,555 adults indicates that fear of crime is rampant.

Almost half of U.S. citizens are.afraid to walk alone at mght in their own
neighborhoods while 37 percent think there is more crime in their arca than
last year. *‘The current Igvel of fear, as defermined by the 1983 annual Gallup
survey of crime, is up sharply from the 1960s (for example, 31 percent in

1967 wére afraid of venturing“out at mgf\t) but is no higher than the level ",

recorded during the.last decade. »7
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Coupled with this fear 15 a rising tide of anger at the inability of the present
system to protect effectively its citizens. The resulting “‘law and order””
movement seeks to increase the number of police, restrict the nghts of iaccused

. criminals, reduce the discretion of judges., and increase prison sentences Yet,
this concern for, safety needs to be balanced with protection of rights. David

" Brink. past president of the American Bar Association. explains

&

~ A Satety of individuals frum crmes by uther individuals satisfied our demand

tor order That 1~ a crying need of our ime But there 1s another kind of

safety that may be cven more tandamental—safety of individuals against

. < wrongful convictions. police action, and government tsgif. ¥ .
, Nor will allogating more resources to one segment of the justice system

necessarily produce the desired results of greater safety for citizéns. Judge
Robert Kinsey notes the franm. pouring of dollars into police agencies at all *

levels of government: _ .

This reasoning dictates that 1if the crime rate- cscalatcs. hire more police to |

detect and  arrest more offenders, but give no thought to whether alrcddy
overcrowded Jails can accommodate the increased populations, whether the
courts «an process the increased cascloads, whether prosecutors and publlc
defenders, prgbation and parole agencies can physically—not o mention
adequately—handle more cases, whether clerks’ offices can deal with any
more paperwork; whether the Dcpanmcnt of Con'ccuon has any more cells
* to handle more prisoncrs serving longer sentences.®

'

Resources

-

The entire justice system is already overloaded. For example. California has

-

spent two_years ¢ toughening its penalties for crime, yet now state law makers ’

7 mdy be reluctant to increase penalties for felons because, of severé overcrowd-" "
ing 1n state prisons. ‘As State Senator Robert Presley explained. “*We have
- to hold the Iine on increased penalty bills that will exacerbate the problems

of overcrowding pnsons, And ovescrowding is just going to get worse.

*210

This problem seems to permeate the entire system as Judge Neely of Wesr
. Virginia concludes . -

Q
ERIC.
LY

o

1p courtrooms, most accused cnmmals go free because the system caniiot
afford to have it any other way. Everyone involved in the criminal courts
1s overtaxed, from the policemen, who must take time off the beat to testify.
1o the prosecutors “whe neced to dispose of cases as quickly as possible, to
the judges, who know as they make their ‘sentencing decisions that the
prisons are alrcady overcrowded.!!

The criminal court system fis*not the ofity part of the legal system in
N Jeopardy Legal scholar B. E. Witkin finds delay and ¢ongestion throughout
the justice system:  *

n

The system has grown far too cumbersome, and the ‘laws and procedures
. are far 100 complex. The methods of getting jusfice are dclayed too long.
The glut of criminal cases, which” are tricd mtcl‘mmably and in an exhi-

M -
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bitionist manner, crowds out the litigation and handhing of affairs of law-
abiding eitizens. The cost of legal serviees is far beyond the teach of an
ordinary person and no funding has been provided for representation and
counseling of millions of people who need it. At the same time we are |
producing lawyers who cannot get empldyment. 12

.Not only do most of these issues receive little attention 1n state legislatures,
but most states do not have the fiscal revenues for costly projects. A recent
United Press International study indicates that twenty -four states have budget
deficits. The National Conference of State Legislatures said that in 1983
antuipatcd revenues are down by almost $8 billion in forty-onesstates. Over
two-thifds of the states have made budget cuts, twénty eight haye lald off
state employees, and twenty-one have a hiring freeze.!

Against this background offisualdlffi«.ulty constitutional rights, and citizen
pressure, the current issues confronting the United States justice system are
highlighted. Before these areas are examined in later chapters, addmonal
information is needed on the workings of the Justice system. '

Discretion

The United States justice sy stem extends over all three branches of govemment
and is composed of law enforcement agenCIes the courts, and corrections.
One of the major elements of this system is the discretion exercised at each
level. For example, police do not investigate all crimes with equal vigor nor
are all lawbreakers arrested. A large amount of discretion is glven the pros-
ecutor in determining which suspects are prosecuted, what crimes will be
charged, and what sentence will be sought. Similarly, judges have latitude
in certain trial procedures, instructions, sentencing decisions, appeals, and

. **‘Wayds*fcrdamages.— T T o

.

Delay

Another major issue fagi'ng our law enforcement and judicial system is the
problem of delay. As noted earlier, almost every part of this system is over-
worked and understaffed. This translates into Slow response time by the police,

) delays 1n getting cases to court, overcrowdedhcourt calendars, and sccmmgl)
endless appeals of judgments on convictions. Former Attorney General Griffin
Bell notes the consequences of delay:

The deteriorating performance of the judicial system affects millions of
Amerieans in very direet ways. Delays i trials or other resolutions of cascs
involving defendants frecd on bail may result in their commmmg additional
erimes. The same danger arises when there are delays in resolving appeals
by convieted violators who are not yet behind bars. Business controversies
serious enough to merit administrative or court attention pay go unrcsolvcd
for years because of the jammed dochets. with far-reaching economic con-

sequences, A penntless plaintiff with a clearly meritorjous claim may go
unpaid—and suffer irreversible damage—because of backed-up_ @il and
appellate courts. Citizens rcgularly lose the benefit of important1dgal rights

* beeause there'is no practical means of securing those rights. 4
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The Problem Area The United States Justic € System . 11

Access Barriers

Yet another problem facing the justice system is the lack of access to the
services offered by the courts, A 1977 report of the Second Conference on
the Judiciary sponsored by the National Center for State Courts identified six
commonly cited barriers to effective access: N

® economic barriers. costs associated with retaining an attorney, court
fees, and investigation data prevent low-income or fixed-income peo-
ple from using the courts.

® knowledge barrier. the pubhc is gcncrdlly lgnoran( of the law and (J.'f

operation of legal institutions, >
° Ianguuge burrier. most non-Enghish speaking hugu(ors are deterred
. from using the legal system r

® geographic barrier. courts are located away from rural populations,
witnesses may have meaved out of the court’s junisdiction; many courts
.are physically remote from the pegple served.

® psychological barrier: minonities or those with little education may
fear nvolvement with the legal system. Others may be alienated from
a system of **white”’ jusuce.

® procedural barrier. the courts have constructed barriers to htigant’s
claims such as filing dates or class action requirements. *

The result of these barriers 1s the demal of meaningful participation in the
mechanisms for resolving most disputes.

5

The Justice System I

The major parts of this system of American justice as outlined in the three
debate resolutions are. law enforcement agencies and the courts. Both the

", federal government and state “and Tocal governments are involved in ‘each of
these areas.
' #

...'
Law Enforcemend s

.

. While law enforcement investigative procedures _are examined in chapter
three, an overview of such agencies will provide the perspective on why law
enforcement is an essential part of the justice system. Local governments not
only have pohce or sheriff departments, but.alsq a variety Y of semiautonomous
enforcement personnel involved with security f‘&)ﬁnass transit, housirig proj-

- Jeuts, ports, parks, and schools. In addition, these governmeital jurisdictions
= may employ 1nvestigators to find welfare violators, building, fire, or other

state police as ‘well as various law enforcement departments attached to reg-
ulatory agenctes. This pattern is repeated at the federal-level with agencies
like the FBI or Secret Service performing security functions while the Internal
Revenue Service. the Environmental Protection Agency, the Occupational
Safety and Health Administration, the Dcpanment of Justice, and numerous
other agencies have personnel engaged in inv cstlgatnon of potentially crimipal
activity. Julmn Grccnspan. Dcputy Chief for Litigation in the Department of

ERIC Y 19
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Justice nutes the extent of regulatory involvement in the criminal enforcement

area. " Virtually every federal agency administers regulations or statutes that

have both civil and criminal penalties.’"'®

Another aspect of law enforcement that lies outside the scope’ of public
control 15 the growing number of private sccurity and investigative forces.
Jumes Damos. president of the Intérnational Association of Police Chiefs,
details the growth of such services: :

L
In the past decade. the private secunty community has made significant
advances i its service delivery. Private police now outnumber public police
two to one. and their quality of service has incrcased appropriately. As
greater urbamization and pursuit of the job market continues to concentrate
large numbers of people in high nisc residential complexes of the inner city
and its surroundings, there quickly follows the support services of shopping
centers. mass transit systems, cntertainment industrics. schools, and hos-

* pitals.” L.

<

These security personnel are often armed and, increasingly, they are using

their weapons. Allegations are frequently made that many of these “‘rent-a- '

Cops'" are poorly trained or unsuited for work in law enforcement. Two-thirds
of the states have regulatory agencies for security services, but their effec-
tiveness 15 in doubt.'® Tighter control is needed to_protect the public from

.unwarranted intrusion by such paid guards. In addition to problems arising

from arrest, search, and detainment by such personnel, private enterprise has
also stepped 1n to gather intelligence about the attivities of citizens. Police
Magazine notes the problem: . '

.

Public police agencies. strapped by public eriticism and Iegal curbs on their

intelligence operatiods, have been‘recciving information in the past few
] gence operalion g

years from a growing array of private surveillance opcrations that specialize
in collecting information about political movements. -

Some civil libertarians see this as a dangerous trend. since private intel-'
-~ ligence operations arc not subject to state, local. or federal guidefines, nor
are they subject to freedom of information acts or other disclosure laws
that would allow them to be mogitored. In addition, it is more difficult o
sue them than public agencics for violating privacy and free expression
. rights. '’ <

s

Judge David Schepps argues that while citizens have some ability to check
the .abuses of public law enforcement agencics, the citizenry “‘must create
new mechanisms of control over private agencies.’"%

The Court System | , :

N .

" The United States court system exists at both the federal and tHe state levels

of government. Each state has its own judicial system composed of a variety
of tnal courts which usually hear both.civil and criminal cases, and at Teast
one levet of appeals courts before reaching the highest court, which is usually
the State Supreme Court. Figure 2 demonstrates the California court structure,
typical of many large states. o .

.
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L

CALIFORNIA COURT SYSTEM
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At the. federal level. the civil and criminal trial courts are called U.S.
District Courts. The losing party 1n most District proceedings has a right to
appeal to the Circuit Courts of Appeal as do the losers in many regulatory
agencies’ decisions. The highest court is the United States Supreme Court
whose decisions are binding on all fower state or federal courts. Cases reach
the Supreme Court either by appcal or by a writ of certiorari.

With two distinct court systems, the question of which court has junsdiction
to hear a case becomes important. Some rights arising under state law may
be tried in federal court, while some federal 1ssues may be heard n state
court. In addition, some cases may be heard in either court, a situation known
as concurrent jurisdiction. While the rules of jurisdiction are too complicated
to examine in detail, a few general ‘guidelines will be discussed.

**The state courts are courts of * res:dual Junsdlcuon——thcy have authomy
over all legal matters that are not speuﬁcally placed under federal control.’
Certain areas are basically federal issues. Subject matter jurisdiction refers
to thos¢ fegal.issues specifically placed in federal hands by the Consmuuon
or Congress Copyright law, bankruptcy, and issues arising from interstate
commerce are €xamples of subject matter jurisdiction. State laws or court
decisions that are deemed t6 violate the U.S. Constitution are properly federal
questians. Yet a third source of federal jurisdiction is diversity of citizenship—
a situation in which two citizens from different states sue each other.??

Other Courts

In addition”to the regular trial and appellate courts, some special tribunals
require brief mention. A great deal of dispute adjudication occurs before
administrativé law judges. Over one thousand federal administrative law judges
and two or three thousand state administrative law judges are attached to
executive departments and regulatory commissiops. Referred to as hearing
officers, referees, judges, or hearing commissioners, these individuals hear
claims for benefits or for enforcement of existing laws.”* Ovcr thirty federal
agencies such as the Internal Revenue Service? the Social Security Admin-_
istration, the Labor Department, and the Immigration and Naturalization Bu-
reau, make extensive use of these agency judges who last year decided over
250,000 cases. State unemployment or welfare agencies make extensive use
of such judges to spccd up claims for benefits. In most instances, provision
is made for appedls to the appropriate court if claims are not sansfactonly
settled.

" Another 5pecial court is representcd by*hc military justice systcm The
initial court-martial tribunal is essentially controlled by the commander, and
the defendant is tried under military law. Different pru;cdurdl protections are
provided in such proceedings, and review of appeals is placed in. the Court
of Military Appeals. .

A final special judicial system has bcen established by Indian tribes. Tribal
courts have jurisdiction over certain crimes committed on reservations. While
this® would seem to be an effective expression of Indian self-government,

. e, .- 22
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Professor Brakel, 1n his study of such courts for the Amcncan Bar Foundation,
concluded .

The tribal courts do not work well, and necessary improvements would
require much time and nvolve many dlfﬁculnps To perpetuate them at all
runs counter to the evolutionary trends in the Indians. relation to the dom-
inant culture i this country. Therefore, it would be more realistic to aban-
don the system altogether.and to deal with civil and cniminal problems in
the regular county and. state court systems.>

Definitional Considerations

The final portion of this overview of the general problem area of ths U.S.
justice system will discuss the importance of defining or clarifying the major
terms of the debate resolutions. Several reasons give importance to defining
the major terms. Underlying all reasons is the essential requirement to separate
permussible areas for affirmative and negative inquiry. Definitions focus the
debater’s attention on those areas important to ‘research. They add substance
to the various options available to the negative. ‘Good opponunmes for neg-

,ative counterplanning or topicality argumentation often can result from anal- .

EMC
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ysis by definition. As noted in a recent textbook on argumentation, deﬁmtlons,
in addition to ‘contributing to general clarity, also help uncover the major
issues in dispute.®* Thus, at the beginning of any debate seas})n a,compre-
hensive knowledge of the various definition$ pertinent to the problem area is
essential for identifying potential affirmative cases, as well as for preparing
effective negative cases. .

»

Tvpes of Definitions

Various methods may be used to define essential terms. One way is to formally
announce the meaning of each word in the resolution near the beginning of
the first affirmative speech. Another approach, more commonly employed,
15 to define the tesolution operationally as the affirmative plan. It is assumed
that this concrete plan wil] embody the true meaning of the essential words
of the debate topic. In other words, to define the resolution operationally
assumes the plan does reflect the resolution. Specific definitions and argu-
ménts that justify this particular ‘affirmative interpretation should be kept in
reserve to be used if the negative issues a topicality challenge. The following
information was discussed in an earlier First Analysis.?

* The burden of supplying a reasonable definition of terms rests with the
affirmative. Too often this obligation is misconstrued as being met by offering
any definition. Actually, it is very important to establish a standard to measure
how reasonable or rational the proffered definition really is. This standard
should ultimately detesmume-the victor in a clash of differing approaches to
the resolution.

. One approach is to offer an mtultne idea Qf what a reasonable person would
consider proper areas for consideration under the debate fopic. Sometimes
this posmon is advocated mthout evidence, and typically, re erences are made

: S e . R3 .
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to what the common citizen would consider topical. This approach, if taken

without using evidence, places the debater at the mercy of the other team or "
the judge, they do not need to supply much refutation to weaken seriously

the impact of this type of definition. A standard dictionary definition, which

offers a general consensus of meaning for words, van provide added authority

for the position.

Another approach tries to discover the spinit of the resolution or the interest
of the NUCEA Comnuttee on Discussion and Debate. Certainly the provision
of a problem area and ‘the publication of The Forensic Quarterly makes this
an easter tash than in college debate where a pamme(er statement is the only
additional information conveyed by the authors of the resolution. However

. useful the available information may be early in the summer, most debaters
by the end of the season will research the topic more extensively than the
prellmmar) investigators for the discussion commuttee. The pool ofknowlcdge /.
relied upon to formulate the resolution is quickly exhausted—and then ex-
ceeded— by the industrious researcher. Thus, topicality should not be regarded
a5 a static tssue, forever occupying fixed,immutable boundaries. As additional
and more thorough, sources are explored, ideas of what fits within the topic .
should also change. .

Yet a third approach requires examining the g,rammatxul LOI’](CX( of the
words and phrases n each resolution. The position of adjectives, dcpcndcnt
or mdcpendent clauses, and prepositions may prowde an mdudtnon of the
meaning of important terms. .

A final method for discovering meaning 15 to examine what experts in .
vartous fields consider to be relevant information on certain topics. For ex-
ample, procedure is a very specific term to a lawyer. Legal, economic, and
business dictionaries each offer an exact definition of this term. A number
of very good legal dictionaries can be consulted. Among the three most widely
used are Black’s Law Dictionary, Words and Phrases, and Buallentine’s Self-
Pronouncing Law Dictionary. Similarly, textbooks. laws, and congressional
committees that deal with justice, law enforcement, and the courty consider
a variety of issues which are easily researched. Concepts are clarified by
policymakers when they use them in conjunction with certain topics. This
field approach also encourages the debater to consider different approaches
to problems: . .

Thus, a spcual value of disputation about a proposition’s meaning or about
any.of its terms is that it forces debaters to carefully consider the differences
in Int¢rpretation which appear across ficlds. One confronts the nature of
fields, as 1t were, face to face when one grapples with differences n the

interpretations of specific terms. No better way of illustrating the differences
between communitics of discourse immediately suggests itself.”’ ¢

» The beginning of each of the following chapters will discuss the deﬁnmon
of the basic terms of each resolution.
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3. Criminal Investigétions .

-

. Resolved That the United States should adopt uniform rules govern-
ing the crimindl investigation procedure of all public law-
enforcement agencies in the nation. -

The investigation of crime is a necessgry component of the criminal justice
system. Through propeg investigation, information on crime and criminal .
_activity can be provided to the courts so that the interests of justicé can be
served. Providing uniform rules may alleviate some of the shortcommgs of
- the prcscnt system and improve results obtained from such mvestngatlons

- -

[}

Basic Concepts‘ ' . < . .

This resolution calls for adopting uniform procedures. John Aldgrson notes
those mcthods of investigation currently controllea through social norms: .

Thie police face some "of the most intricate and difficult problems in the
investigation of crime. In all civiliZkd systems there are rules which forbid
the use of dehumanizing practices such as so-called truth drugs, torture, )
psychological disorientation, deprivation and so on. In extreme cases there
) are cofisiderable pressures on the policc to exact confessions and to extract
information at’ almost any cost, but it has to be accepted that the end can
never justify tht means where the means in themselves are illegal. Of
. course, the police have to seek the appropriate powers to discharge their
. task but, gt the end of the day, they have to perform their dutics under the .o
condmons as they exist, not as they would like them to exist.!

Any other changc in the procedures used by investigative agencics will have
distinct advantages and disadvantages. This chaptcr will examine some of
those possible reforms. )
A law enforcement agency is, in the broadest sense, any group involved
. in the investigation of criminal conduct. More specifically, law enfomemcnt
is restricted to

4 . the field of crime prevention, enforcement of the crimipal laws by
mvcsuganon and apprehcnsnon of the offenders, and prcscrvmg the peace;
persons and/or agencies involved in law enforcement activities. Some in-
clude prosecuting officials, criminal courts and corrections in the field of
law ::nforce;mc:nt.,z . . (-

. Indeed, law enforcement agencies often are' defined to include the courts. ,
Words and Phrases, a respected legal dlctlonary, notes the followmg -

S
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~ Term "law enforcement agency.”” in Criminal Injuries Compensation Act,
was intended to includé police, ‘prosecutors and arguably the courts and
even grand jury. but not the Criminal lnjuncs Compensation Board as
agency empowered to administer the act.

* Prisun officials involved 1n the investigation of specific crimes are also iden-
tified as law enforcement agencies as are Alcohol Beverage Control agencies 4
States also have many regulatory agencies mnvolved in the investigation of
criminal activity.

L his resolution imphies the modlﬁcatlon of pubhc law enforcement. This

== term is conceptuallzed by Arthur Bileck as {ollows: - .

- Various professionals n the ficld consider the ey dlstlncuon bctwccn.

’ public and private security to be whether or not personnel have police
powers. i.c . the powet of arrest. In many nstances, publicly fuﬁgfedtpcr- )
sonncl possessing full police powers operate mdcpcndcntly of pﬁbfic‘law -
enforcement agencies and perform security functions in limited arQas,osych
as mass transportation, piibhc housing, park districts. school dlsmcts some
colleges and universities, railroad police, port, authorities. and toll roads
Many of these personnel use the title “police’* and have statutory power
. of arrest independent of any local. state. or other law enforcement agencies
5 These ndividuals are cleatly not sworn law cnforccmcm officers of ctty

county, state. or federal law’ cnforccmcm agenges.® N

" All the debate resolutions call for umform rules. Uniform means: *‘con-
formmg to one rule or mode. "¢ In this respéct a call for change need do only
certgin thmgs require all agencies to operate under one rule or Set of fules;
require agencies to follow certafn procedures (such as investigate_ cnmegm a’
ceftain manner), or require agé"ndes involved in certain aspets, ¢ of crime to

_use certain specified rules. In gthcr words, to. be uniform doég nottmean all

. jurisdictions need follow the same rules, only ‘that the rules th;lt are adopted

must be followed consistently, For' instance, a uniform rule n}zyasﬁte that afl,

+ Cities with a defined large populatlon create special units to fight certaln

crimes. As long as all cities that mect this cntermn do so, it is a umform
rule. 3~ . '

- . .A word of caution for the researcher.,Many cases in this area overlap with ~

: criminal court procedures and it would behoove the prudent researcher of

cither topic to consider the evidence and issues raised in the othcr With 50,
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.many agencie$ potentlaﬂy mvolvcd in cnmmal investigatipns, this chaptcr . s

5 will focus on just a few of the concerns dlrcctly related to, more traditiorial
interpretations of law enforcement agencies. After considering some general

issues, the following topics will be cxplored. the Federal Burcau of Investi-
gatlon, surveillance, stings, aérial survelllzmcé search techniques, mterro- B

gation, arson, cnsns,mterventlon rape, drunk dnvmg deadly force, and crime *
. against the elderly. -’

- . N O .
-

. .

General Concems . P .

/ M A9

Society detcrmmes thc level of crime that it will tolerate. Not only are the
many crimes defined by society but the nature and cxtent of enforcemcnt are

’
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.also dcelded by the levc1 of popular support. Prevenuon of crime should be C

“Such a system reflects the views of more powerful constituencies, not

P
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a major focus of our criminal justice system. John Aldcrson a noted inter-
national authority on_criminal justice, comments !

“To neglect the prevention of crime is. in a way, to deny human nghts for
the victim and, to the same extent, for the offender inasmuch as society
has a duty to save offenders from their own criminality. A society which
ncglccts victims of crime can be said to be condoning crime.”,

Alderson also provides three levels of crime prevention. The primary level
is the existence_of social conditions that discourage or dispel criminal tepn-
dencies, especially for young people. The*second level of crime prevention -
1s law enforcement patrols in public areas. The last level is the prospect of
increased-conviction for crimes Wthh are committed.

Emphaslzmg prevention of crime involves a drastic rethinking of current
priorities. Howeyer, changes in the politi¢al structure are required before such
a shift can occur. As Alderson explains .

Police si'stcms are the products of historical diversity. Differing cultural,
social, and legal traditions not only produce different police concepts, but

also public attitudes toward police and their functions. Not only will the
attitudes of the public vary, but the police will have differing views of their
place in society and of what is r.rdcd as their proper function.®  «

These diverse political pressures tend to promote unequal levels of law en-
forcement which, 1n fact, are exactly what the people want. It can be argued

that any givcn level of enforcement is the result of citizen pressure. Richard

Neely, a West Virginia Appeals Court Judge states !

Why, then, have we not taken steps we know would have some effect?
The answers are complicated, but chief among them is that for cvery
proposal that might be made to reduce crime, there is a powerful, organized .
interest that opposes it. These obstructive groups often include the most b
influential force of all, the mlddlc class interests that so frequently complam
. about the threat of crime.? . . .

essanly those who are most likely victims of crime. The currently popu
concern for victims of crime.often ignores the most likely victims—the
and others living in ghettos or declining neighborhoods.'® With powerful
groups opposing crime reform, it is clear that few changes will be made in
the urrent system that would truly reflect the needs of our less-advantaged
citizens: s

In addition, ;he publlc is concerned with the effectiveness of its law, ¢h-
forcement-personnel. In their role as crime investigators, the police examine
evidence for, crimes already committed. The structure of most Pélice De-
partments places detectives, not uniformed officers, in charge of such i inves-
tigations. The Rand Corporation studied this use of specialists in 1973. The
rcsults were summanzed by professors Vergil Williams and Raymond Sum-
rall:

o 9 * ‘
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The Rand Corporation published its findings in October 1975. Its conclu-
stons and findings sent tremors throughout the wor(lsji of police management,
Contrary to a priori asumptions cherished since Sir Robert Peel*s Metro-
politan Police act of 1829, there was-no a posterior evidence that detectives
played significant roles in ﬂilvlng crimes, despite the popular stereotype
of the.detective promoted by novels, movies, and television programs.
Rather, most cases that were solved at all weré solved through the prelim-
inary investigations of patrol officers, through information provided to
. patrol officers by ordinagy citizens. or through the most basic routine police
procedures, (c.g.. the identification of a fclon or possible felony through
routine traffic check). In short, very few crimes are solved by the skills

’

- ' usually attributed to detectives."!

Hence, one of the most effective crime prévention techniques may be the
increased use of patrol officers. Currently, there are nearly ohe- half million
police officers. Expansion of police forceshas not been'seriously considered
by most cities, indeed the nation seems to be in a penod of fiscal retrem.hment
which would preclude such a policy.'? y

Another concern centers on allegations of police mlstreatment of suspects.
Police in the performance of their duties ‘are often legally liable for their
activities. Profcssor‘quando del Carten noted * ) ,

A recent report of police tort cases pl?ﬁ’lshcd by the Americans for Effective
Law Enforcement. Inc.. (AELE) and conducted by the International As-
sociation of Chlcfs of Police states that 13,000 suits were. filed against
police officers between 1967 and 1974, According to the report. there was
a |24 percerit increase in the number of civit suits filed against police
ofticers from 1967 to 197). False arrest, falsc imprisonment, and malicious

.prosccution conistituted over 40 percent of the suits filed in the five ycar -

al;hough’somc judgnfenfs were six ﬁgurc awards. By 1975, the numbcr of
suits alleging police misconduct exceeded 6.000 according to the AELE
-, report. The study estimated that an_average of 111 hours are used in
dcfcrgimg and 97 hours used in mvcsugatmg a typlcal police misconduct
_suit. :

i The U.S. Supreme Court recently grantcd,ab.soluté.civil i_mmupity for police

who lie incourt thus severely limiting the use of lawsuits to control poliqe )

" action. _The court did not preclude criminal sanctions for such witnesses. ™

Negatwe teams may argue that increasing the use of civil law would replzn:&./

some of the problems of police misconduct, allow consistent uniform recom-
pense for the victims of such misconduct, and allow a forum for poor or
minority victirhs to air their grievances,

Feﬁeral Bureau of lm’estlgatlon

. The Federal Bureau of Investigation (FBI) is our major federal crlmmal in-

vestlgatlon agency. Allegations concerning FBL abuse of investigative p0wers
in 1975 led the Pike and Church Commmees in the House and Senate to hold

¢

the necd for unitorr$tandards to control police abuse. Affirmative teams
" could argue that uniform standards for victims of police abuse would eliminate

.
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hearings on FBI conduct. Reports and other information given these com-
mittees detailed serious and numerous abuses symptomatic of an agency out

of control. However, the quality of subséquent reform that resulted is ques-

“tionable. Professor Tony Proveda of the State University of New York insists
lmle real reform occurred:

-~

Although the post-Watergate political climate has cxposed past abuses of

the intclligence agencies, we should not confusc public disclosure with
reform. These are recent indications that the disclosure of Hoover-cra abuses,
which mitially provided the impetus to reform. has not been used to stem

‘questionable practices, Rather than reinforcing prohibjtions of those abuses,

disclosyre has served to promote the channclmg of comparable work into
different organizational ammgcmcnts

Superficially, things have changed at the Bureau. **as the GAO report
cates, FBI domestic intelligence operations have in fact been dramatically
reduced since they peaked in 1972."*'® The reason for thls change appears to
be an emphasis on quality intelligence over quantity.'?

Political squabbling has prevented the recharting of the FBI demanded by
the great uproar in Congress. In lieu of a new charter, directives issued in
the past few years by chiefs ef the bureau have set agency procedures. Gary
Hayes, executive director of the Police Executive Research Form, described
the.advantages of a gew charter in place of the ad hoc zapprgach of the stafus

quo: .

- ’ .
A charter would define federal, state. and local cooperation. It would clarify
whom the FBI works for. whom it is accountable to. and would set up a
policymaking process. Without a charter. burcaucrats arc left making the
decisions, and that's not night in a democracy. * '

igdi-

-

. Even’with these advamages, ‘the likelihood of the Reagan admlmstrauon
approving siich a document is slim:

)

.

-
-

The need for restrictive FBI guidelines was recognized by both the Ford
and Carter administrations. And how, fivesyears after they were imple-
mented. they are not only: accepted but endorsed by high FBI officials.

Nevertheless, the Reagan administration has proposed to curtail or abolish

them. "¢ - . -

Perhaps a well-defined charter could solve these and other probltms'
The current mood indicates repeal of the restrictive regulations of the last

few years. William Webster, Bureau chief, has issued guidelines eliminating ,

those left by the Carter administration: ’

e

7

.

In the absence of charter legislation. the Levi guidelines (cffccuvc April

1976) have. provided the stahdard for opening domestic sccurity, cases.
These guidelines do not restrict domestic, mtclhgcncc investigations to 'vi-
olations of federal law; they accept the premise that the purpose of such
investigations is prevenfion as well as prosccuuo% This premise, along
with the ambiguity of the guidglincs. in cffect allows many of the same
kmds of investigations that lcd to the abuses of the past.?

29 .
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OId guidelines are now superseded by even less restrictive rules, pc,rhaps. '
opening up the door for the return of previous abusés. The new rules

—Authorize the FBI to infiltrate or put informants into groups during |
preliminary inquirics, where *‘there is not yet a reasonable indication of
criminal activities’ warranting a full investigation. Levi had restricted these
techniques to full mvesugauons .
~—Permit the FBI to continue low-level momtonng by informants of groups
which have become dormant and pose no **immediate threat of harm.’
*  The FBI had been closmg investigations whcn a group had gonc more than
a year without resorting to violence. 3
—Authorize for the first time full |nvcsugat|ons into public advocacy of
crimes of violence where there is apparent intent Yo carry out such threats,
—Allow the FBI to collect publlcly available information on groups or
individuals who are not under investigation if the Privacy act is not violated.
» —Allow the FBI to investigate members 8f front or support groups that
are knowingly aldmg the cnmmal objectlves of a violence prone group
. alrcady under investigtion.?! C

'I‘hesc new rules were formulated specifically to protect the country from

terrorist attacks. .
Terrorists must be controlled. ﬁowever, research does not bear out the

perception that terrorlsm isa major problem in the United ‘States. Statistics .
indicate R - .
-
The pumber of terrorist incidents in the Umted States gradually declined
between 1977 and 1980. In- 1977, the United States cxpencnced 111 ac-
knowledged terrorist dncidents. In 1978, there were sixty-nine claimed
incidents in the United States and its possessions. That figtire was reduced
to fifty-two in 1979, and twenty- -nine in 1980. In 1981, however, the number
of claimed mc1dcnt§’|nmased to forty-two.2 *

Numbers alone do not necessarily- reflect the true nature of the problem.
Because of the potennally destruchve power of available weapons, concemn
. still is generated that any terrorist attack could be dxsastrous

Sophisticated weaponry is w1dcfy available riow, and it will not be much
longer before, in the opinion of observers, chemical and biological weapons
of mass destruction will be available to the intemnational terrorist com-
munity. Although quite improbably, a fcw argue that tcmonsts will someday
get their hands on nuclear cxploswes .

The techniques needed to fight terrorism mvolve the full range of police
powers. Chatles Monroe, member of the FBI argues

No discussion of anti- tcrmnst lnvestlgatlvc ‘techniques is complctc unless
it touches on the more sensitive and intrusive techniques—court authorized
electronic surveillance, informants, and undercover agents. The FBI’s re-
_cord in both ‘criminal and foreign countcnntclllgcncc cases demonstrates
~ that 'we use these tools effectively whilg balancmg individual rights and
" the rights of citizens. We use, and will continue to use properly, Lhcsc
tools to counter the danger that the armed terrorist poses to our society.

Mr. Monroe s optimism is not shared by all. In the next section, uses of
o survcxllancc techniques will-be discussed on§e6cral levels.

st
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Surveillance .
v . . .
Much of the work of federal, state, or local police involves surveillance of

_ potential criminals and criminal activities. Under President Reagan the use
of technological means of surveillance has increased. Along with preventing

terrorism, the FBI also focuses on organized crime:

« Federal wiretapping, after ycars of declinc. doubled during 1982, to reach,
its highest point in a decade. During the twelve-month period ending last
September. federal judges 1ssued 226 electronic surveillance warrants—
. . more than twice the number for the previous year. Wiretaps on narcotics
dealers alone skyrocketed by 300 percent. according to figures that the
- Drug Enforcement Administration has supplied . . .» ' .

While local and state use of ‘wiretaps has declined, the potential exists for
increased use because of new. state fules: -

On the state and local level. wiretapping has declined for the last six years,
af®Pprobably went down agam in- 1982, However. scven states have passed
thefr own electronic eavesdropping laws in the past four years, whith permit
stie and local police to run thgir own cavesdropping operations. A, total
of twenty-cight states and the District offColumbia. have enacted such laws.
In states without ““taps laws,” the yearly battles between police and leg-
lators ovér eavesdropping have intensified. and several states seem to be
= on the verge of authonizing electronic cavesdropping for the first time.z"

“The advantages of ipvestigation by wiretap are numerous. In many cases the
evidence obtaincd through wiretapping has been the crucial component in
major convictions:

a
-

»

[

As the recent Teamsters case showed. the use of electronic surveillance

under this law has provided powerful evidence of conspiracies that might

not have come to light otherwise. It has brought to justice high level .
mobsters. helped to break up drug-smuggling eptrations and supplied law
enforcement with a clearer picture of t‘low organized crime works.?’

Although the benefits of obtaining information may be great, the costs to
individual liberty are also high. ’

Under Hoover, the FBI copducted-syrveillances of political and social
personalitics. State and local police also set up special units to gather similar
information. In many casgs such spying was done without warrant, and for
noncriminal purposes: % ‘ . -

The paucity of real terrorism in this country has often allowed police
intclligence units to let their attention wander from violent threats to the
public sufety to causcs that are mercly unpopular or disliked by thosc in
: power. The most universally acknowledged misuse of such units has, been |
to spy on politicians’ political opponents. Former or currént mayors of
Seattle, Detroit, and Houston have discovered, after they were elected, that
their predécessors had usgd the cities’ intelligence units to keep track of
them. Former Mayor Richard Daley of Chicago had police report each

_J} week to him on the activities of hi$ political *enemies, 2 .
”

* Allan Alder of the Center for National Security, Studies, an American Civil

A« . ) - . Lo Lo
- Liberties Union (ACLU) sppgorted project monitoring police intelligence
ERIC  (ACLU) sypggrtcd project monilorin o
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acuvmes reports: “The police can too easily stifle political dissent under the
guise of ‘national security.”’ **2 Frank Donner, historian and civil nghts law-
yer, concurs stating

The impact of surveillance on an individual’s sense of freedom is enormous,
and, for this reason, yields the greatest return of repression for the smallest
investment in power. . . . Surveillance has tranformed itself from a means
into an end: an ongoing attack on nonconformity. 3

Clearly a cage can be made to restrict the use of such techniques. However,
given the advantages of its use, a case also can be made to expand such
methods of law enforcement investigation under uniform procedures.

One approach often mentioned is a policy of restricting electronic surveil-
lance to obvious criminal activity. Controls on the gathering of information
may even enhance the quallty of legitimate mformauon gathered:

Lt Col. Justm Dmtmo, hcad' of the Law Enforccment Intelligence Unit
(LEIU), a 235-agency national intelligence-sharing network, said that most
police intelligence units not only collect less information today, but also
have shifted their emphasis from political concemns to traditional organized
crime.’! . ' 4

The use of electronic means is not limited to nonparticipant investigations.
With the advent of the electronic mechanisms, *“‘sting’’ operations have taken
an entirely different tack. '

Sting Operatnons - -

In combination with audio technology, the videotape age has altered the
methods police use to lnvcstlgate crime. Sting operations have become com-
monplaCe

¢

Recent Federal investigations, such as ABSCAM, MILAB, and BRILAB,
and the many local variations, such as police-run fencing fronts and anti-
crime decoy squads, call attention to changes jn an old police tactic: un-
dercoverwork. In the last decade, covert law enforcement activity has
expanded in scale and changed in form. At the local level, for example,
the propomon of all pollcc arrests involving undercover work has roughly
doubled in the last fiftéen years. This represents in part an increase in work

- countering drug offenses. Buf'new federal aid for strike forces, the Witness
Protection Program, fencing stings, and antlcnmc decoys has been a major
stimulps.®?  ° . .

Orte of the major reasons for the cxpansnon of this activity is the advantage
such evidence presents in prosccutlon of crime. A person caught on tape
making an llegal deal is more likely to be convicted. Also, with the increasing
complexity of search and seizure rules, an accurate record exists of how an
arrest was made. In the ABSCAM case, for example, an assistant attomey
.~ general viewed the, tapes as they were ‘being made, enabling a wamning to be
" sent to agents to prevent legal problems. 3
Smk‘ng examples of the success of sting operatlons include

.
[

Q
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—Clifford’s Las Vegas unit worked with federal undercover agents in 1976
and 1977-to establish a storefront fencing operation that caught 1
transactions on videotape. More than 300 indictments were broug?/:gg
175 defendants convicted, some on multiple charges. In the second year
of the operation, $12 million worth of stolen property was recove

—In Pima County, Ariz., Steve Cartwright, the county Sheriff’s video
production coordinator, says that twenty-six men recently were charged
with fmquentmg prostitutes; after seeing themselves on videotape, only
cight or nine took their cases.to trial. )

—In Mcmphxs Tenn., a video surveillance unit has obtained a 98 percent
conviction rate on about 4 ,000 indictments in the last seven years. The unit
.is headed by Lt. John Talley, nicknamed **The King of Sting.’” Talley’s
unit uses sophisticated tape recorders and color television cameras; it has
recovered $15 million in stolen property.4

However, by shifting the criterion for success from the number of convictions
to reduction of crime, others question this record of success:

A 1979 Justice Department study, entitled What Happened, makes rather
grandiose claims for the success of sixty-two anti-fencing sting operations
carried out since 1974. But in a reanalysis, Klockars casts serious doubts
_on the quality of these data and their interpretation. Klockars concludes
" that there is no sound statistical evidence to suggest that the sting operations
¢ produced a decline in the rate of property crime. An analysis of the use of

federal funds for anti-fencing projects in San Diego over a five-year period -

concluded that neither the market for stglen property nor the mcndcnce of
property crime had been reduced. 3

However, the quantitative success or failure of sting operations is not the
only question. Such operations also present problems for the police:

Other costs to the police . . . can be wasted resources and even traglc
consequences. The secrccy, presence of multiple enforcement agencies,
and nature of many undercover activities can mean that police end up
enforcing the law against one another. Sometimies the instarices are merely
comjcal, as in the case described by Whited. Here, an effeminate man
wearing mascara went for,a walk with another man he met at a gay bar.
After a series of suggestive comments, the former, an undercover officer,
sought to atrest his companion. He discovered that the compamon also an
undercover officer, was hoping to arrést him. Other times, however, the
results are far more scngus. as undercover police are shot or Killed by other
police. In recent years in thé New York area alone, eight black police
officers in undercover roles or working as plainclothesmen have been shot

\(f.l\'t fatally) by other policemen who mistook them for lawbreakers. %

Thecourts have generally held as constitutional the use of sting operations,
Some commentators doubt the accuracy of that assessment. Besides possnble
violation of the Fifth Amendment protection agamst self-incrimination, there
is also the Fourth Amendmént requirement for warrants. In the case of sting
operations, warrants are s¢ldom used:

Most video surveillance is conducted without warrants or court orders,
however. This is because the courts have ruled that search warrants are not

e '33
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v

required in public places, or where the consent of the owner of the estab-
. lishment is obtained, or where onc.of the parties to the survclllancc con-

sents.’ . .

Nat chtoff, member of the Board of Directors of the American Civil Liberties
Union, considers such procedures a clear violation of the, Fourth Amendment
requiring that one search with “‘particularity.”’ He wamns
If this nation should ever become an authoritarian state, it will not be
through a coup. The changc will have been under way, incrementally, for

a long time, as the citizens in each generation become increasingly accus-
tomed to the mere possibility of the ubiquitous government ear and eye. ¥

Through[(se of technological surveillance methods, the wammg of Orwell’s
1984 cotild lndccd prove. true. 39— —~ '

/
Other, arch Techniquos .

Addcé to electronic searches are more traditional physical searches of the
individual and personal immediate surroundmgs Edwin W. Tucker explains
the loglc of search law; .

In'the arca.of the criminal law, the Fourth and Fifth Amendments serve as
the critical guardians of one’s *‘right to be let alone.”” The Fourth Amend-
ment prohibits unreasonable warrantless searches or seizures but not rea-
sonable ones. The Supreme Court has observed that this Amendment protects
“persons’’ rather than “‘places.”” As presently interpreted, it shields one
from an unreasonable governmental intrusion in any setting in which it
would be reasonable for a person to conclude that what he or she is saying
or doing is being done in pnvatc beyond the inquiring cyes or prying ears
of government officers.* - .

Two types of search techniques deservc special attention. The first is the

" search and seizure of automobiles; the second deals wnh the use of strip’

searches. :

The courts over thé years have created several special rules concerning the
search of automobiles. Many argue the inherent mobility of vehicles makes
use of warrants often impossible. Others, including Professor Barry Latzer,
believe the justification for these warrantless searches is weak:

In sum, neither of the proffered justifications for warrantless scarch and
seizure of awtomobile is persuasive. The concept of mobility has been
disfigured beyond recognition, and the expectation of privacy scéms some-
thing of a transparent rationalization. The result is that sccurity against
automobile searches has been largcly eviscerated.*!

This exception to Fourth . Amendment requirements for warrants may allow
for an increased identification of possible felons, but the trade off—protection
to citizens versus loss of individual civil liberties—is suspect. A case can be
made to remove this exception, especially in the case of ‘‘tow and search.”
In such instances a car is brought back to the police station before a search
is conducted. In this ‘instance, time to obtain a search warrant is available,
mitigating the Justlﬁcatlon for the existence of this cxceptlon

34
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Strip searches do nof require warrants in many cases since they are used
mainly against/people arrested and taken into custody. The FBI, Drug En-
forcement Agency, and many local agencies often use strip searches as routine
procedure.** However, in many instances, apparently unjustified searches are
conducted. Women have complained that after routine traffic tickets they have
been brought downtown and forced to undergo strip searches.* Unless lim-
ited, police genetally assume the right to incorporate strip searches into routine
booking procedure.** The result can be extremely damaging to the psycho-

: logicél well-being of the women. Same women equate the procedure to rape.

“*In pSyChOlOglCdl testimony, women say the aftereffects were similar to
rape —they hesitated to participate in normal sexual relations afterwards. It's
a degradation and affects people in sexual terms."** Given the vastly differing
rules, either a uniform ban or a uniform rule regarding the use of strip searches
appears necessary. .

da

Aerial Surveillance

One last arca of surveillance to be considered 15 that performed by helicopters
and airplanes. Easy access to air transportation encourages police to use this
technique to inuease surveillance capabilities. The LOU!’IS have allowed such
searches, although the rationale behind these procedures is questionable. Ron-
ald Granbcrg commented .

The recent decisions depart from the proper standard. namely. whether by
his own particular acts the defendant hus objectively manifested a reasonable -
expectation of privacy. The recent decisions also overlook the fact that
aerial surveillance 1y not ““plain view™” because. absent feathered policemen,
such surverllance cannot oceur without tcchnoloycal assistance. An acrial
view 15 no more plan) than a wiretap is *“plain’* hearing.¥’

When an a¢nal team hits the sky they usually patrol a large area. This allows
for uncontralled searches in areas previously considered private by most
landowners. Such acrial searches help to discover plots of marijuana being
grown in the middle of other crops.

Interrogation . . A .

In 1966 a Warren Court decision required a warning from police-before any
questioning can occur after an arrest. These warnings arose from the case of
Miranda'v. Arizorta, and are known as the Miranda rights. Until this time,
courts and law makers remained silent when confronted with evidence of abuse
of questioning procedures. Although the decision created a uniform procedure,

its apphcauon has varied 50 much that William Hart argues, ‘‘Law enforce-
ment executives and interrogators are plcascd that they have so effectively

. muted the impact of the Miranda decision.'"** University of Michigan Law
_.Professor Yale Kamisar complains : .

ERIC
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the wamings, but they can gwc it m the same tone of voice as asking,
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**How tall are you?>’ They can'make it seem like part of filling out just
another form. The suspect doesn’t really absorb it. If I were giving the
warnings, for example, I bet the number of suspeefs would go up phenom-

: © enally.®

If clear and uniform interrogation rules are created, much of the confusion
regarding confessions may be eliminated. The assumption of this position is
that more effective investigation would lead directly into more effective pros-
ecution. Debaters may wish to suggest such procedural regulations as one
approach to this resolution. o )

The focus in this chapter now shifts from these broader issues to examples
‘of specific crimes that would benefit from reformed procedures.

~

Arson -

The crime of arson affects everyone cither directly or indirectly through raised

" fire insurance premiums. One of the problems in investigating arson is the
lack of a coherent definitiori of what constitutes arson. Elaine Knapp isolated
some of the reasons for this confusion:

Finding out how many arsons occur in the U.S. is a problem. Arson statistics
were first collected in 1979 by the federal Uniform Crime Reporting pro-
gram after arson was designated a Part I offense by Congress in 1978. The _
federal statistics include only fires determined through, investigation to-have
been willfully set-and exclude unknown origin orcwiciou‘s' res. Since
arson investigation is lacking in many parts of theCountry, these official
figures for arson are lower than many.kept by other sources.* -

. y . / - ’
The most recent official figurés show grim totals:

L. With reports from law enforcement agencies representing 84 percent of the
> U.S.-population, the number of arsons reported was 128,752 during 1980.
o ‘More than half-were against structures, with 58 percent of those against

losses of $7,745. There were 291 murders by, arson.’!

/ fesidences. Property damage by arson totaled $891 million, with average

However, as stated, these official figures may reflect an underestimating of
the problem. The National Fire Protection Association, an industry organi-
zation, ‘‘estimated that incendiary and suspicious fires during 1980 totaled
146,000 out of 3 million fires, that 770 persons were killed by arson out of
6,505 fire deaths, and that arson cost $1.76 billion out of a total fire loss of
some $6 billion.”’5? Indeed, a uniform national reporting system for reliable
arson’ data seems a necessity. :

Other changes could help stem this destructive crime. Past reforms have
included codperation between insurers to identify possible arson. suspects.
Many buildings set afire are overinsured, others’ owe back taxés. To help
prevent arson, some states have passed laws forcing insurance claimants to
prove real value of property (Kansas) and with claims over $10,000, to prove

. na taxes are in arrears (eight, states). Nine states provide for delays in the
settling of claims for suspicious fires to allow for arson investigation. ** How-

.




L
. *  Friedman noted:
. Forced by circumstances to continue parceling out.claims chegks to arson-
= ~——_____Ists. Insurers are sadly aware that their chances of digging up and sub-
) stantiating enough evidence to even warrant filing a case. let along securing
- a conwcuon and a stff jail sentence. arc 1n most instanges practically ml %6
‘ However even limited efforts have shown results,
The most recent example of a successful arson program is that of Kansas
City. Supported by a grant from the now defunct Law Enforcement As?{‘Stance
*  Admunistration (LEAA). the program provides for better investigation and
results in more convictions. The program entails the following:
©
Its mam weapon is a special prosceutor who handles only arson-related
. cases. Together with a strcngthcncd police unit and an upgraded lap, the
city 1s rccordmg. some mpressive court victories, with casualties strpris-
ingly heavier on the dr§8n|sta side, rather than on the side of the tradi-
. tiopally harried prosccutors
The article-continues
- Bcsndes thc special prosecutor's salary, the grant paid for an cxpanded
clerical and lab staff. along with special arson investigative equipment
which **greatly sided cvidence gathering."*®
The results of the program are impressive:
There were more arson cases filed in 1980 and 1981 than during the six
previous years combined. The prosceution has maintaimred an exgremely
healthy 65 percent conviction rate, Wthh stands out when comparcd to the
t national average of 5 to 6 percent. . . .%* .
If such dramatic results could be obtained nationwide, perhaps a reversal of
the present incidence of arson would take place. :
Crisis Intervention
Police in America fill many roles. As investigators they also serve as a type
. of-social worker, especially in response to family crises. How an officer
¢ O '
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ever., such efforts are-{jmited. Broader legislation granting immunity fi
lawsuits to insurance companies and encouraging reporting of arson suspects
has been passed in forty-eight states. Twenty-nine states allow for'the recip-
rocal flow of information between law enforcement and insurers.>* ¢
Sume insurance companies have encouraged the investigation of arson by
providing experts for the investigation of suspicious fires. These programs
have been funded by the uompames themselves, and are present in three
states.® :
Spccnfic efforts can be made to increase the effectlveness of arson inves-
tigators. Because® of the diversity in investigaffon procedures, uniform pro-
cedures based on effective measures would be called for by this topic. Current
enforcement of arson laws is woefully ineffectjve in many jurisdictions. Sam
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responds to such a call for help ultimately affects both the outcome of any '
subsequent prosecution and any resolution of the problem. The situation itself
canbe very dangerous. Lee Bowker stated

¢

Although police officers tend to define domestic violence as failing to
require legal intervention, there is considerable evidence that domestic
assaults are extremely dangerous. Oppenlander (1980) found that viggims
were twice as likely to be injured in domestic assaults as in other assaults,
and Gaqum found that spousa! assaults were higher than other assaults in
causing physical injurics, requiring medical care for the victim, requiring
hospital treatment, and causing the victim to lose time from work. A study
of the relationship between domestic violence and homicide in Kansas City
revealed that police had responded to onc or more disturbance calls at the
address of cither the victim or the, offender in nearly 90 percent of thic
" known domestic homicide cases. In half’of the homicides, the police had
made five or more calls during the past two years preceding the honilicidc.‘io

The need for an adequate response to the crimes involved is evident.

Many people may be reluctant to seek help in cases of spouse abuse.
Children also are the innocent victims of abuse yet may nevef receive assis-
tance. In the case of battered women, studies have shown inconsistent results
regarding the number of assaults reported to police. Studies of randomly
selected subjecfs have shown 55 percent in one national study of battered
women and 9 percent in a study in Kentucky; other sources indicate between
one-third and two-thirds of such assaults may be reported. 5!

The helpfulness of police i in.such domestic situations has been questlonable

»
Professor Bowker of Wisconsin stated that: ““Battered women often request

continues °

Eril
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that police officers arrest their assaulters, but officers geperaliy talk them out
of it or openly refuse to make the arrest.”*¢? Many studies measuring victim
perceptions have indicated that the police are not viewed as being helpful.6?

Numerous efforts have been made to alleviate some of the victims' concern.
With the recent passage of Proposition'8 in California, many observers her-
alded the eighties as the decade of concern for crime victims. However, most
of the supposed reform to help ‘‘victims’* has been simply in the form of
retribution, making sentences stiffer and altering arrest laws. Professor Bowker

-

Even when arrest laws are changed to make it easicr, for policc officers to
use criminal sanctions when requested to do so by battered wives, officers

. may continue to avoid making arrests. When police officers persist in
handling domestic disputes informally, they may fail to enter these disputes
in official records in such a way that they could later be cited by battered
women in a variety of legal actions against their husbands, or to defend. -
thcmsclvcs in court should they eventually kill thclr husbands in sclf-

o defense. _

This unwillingness to arrest violent husbands has been cited as one of the

major factors in victims’ low opinion of police.55 -

One solution to improve such investigative procedures would include train-

ing police to be sensitive to the needs of the victims and better equip them
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to deal with domestig disputes. A common view of iﬁw enforcement i lgnores

this role of police. \Nhen police are trained to deal with domestic violence ,

the situatton dramatically improves.* Earlydesolution of these domestic prob- P

lems could prevent more serious crimes. Properly trained police wouldghe
. more likely to refer problems to wppropniate family support agencies when
.+ the need arises. This includes not only spouse abuse, but other ‘potential

problems of domestic violence, m«.ludmg child abuse. These techniques may

also prove useful in the investigation and sub\scqucnt‘treutmem of rape victims.

. Rape N o S

+ Hundreds of thousands of rapes are reported each year, and thousands more |
occur yet are never reported. Reasons for ftet reporting rapes vary, however, ,
helpful attitudes of police and subsequent treatment of victims increases victim
willingness to contact authorities. In order to prosecute rapists, police must
be contacted and evidence must be gathered. Often, through shoddy inves-. .
tigative techniques, ph)smhwdcngc or other information is lost. Tg combat .+~
this problem, several actions need to be taken. Police and hospital personnet
must be trained in the handlmg of rape cases. Because of the nature of the

* (nime, special progedures must be followed. Hospital staffs must be aware ..
of the need 1o gather evidence in a manner that avoids further traumatizing
the vicum. One way to do this 15 to have special units devoted to rape care .
and 1nvestigation. Another 15 to have readily available techniques to gagher .
mformauon In Illinois the uac "of the “Vnullo“ evidence kit assists hospitals '
in the gathering of evidence.® :
" Coupled with better evidence gathering 1s the need to offsr counseling to -
the victim. Onc possible case area would be for affirmatives to provide direct
assistance to victims. Public knowledge of such assistance would increase the.
number of victims willing to prosccute‘and later testify, often ifself a traumatic

experience.
Another major crime afflicting society is the high incidence of drunk driv-

© . ing. P - . L , ¢ ‘

: Drunk Driving . ;

The fact that people drink and drive iy a sad commentary on American '
lifestyles. Wllh the formation and political lobbymg of such groups as Mothers
Against Dn{nk Driving (MADD), this crime is now closely, scrutinized by
legislatures. The scope of the. problem is vast; . . ,

{

Some 50 percent of all drivers killed cach year }z&vc blood alcohol con-

. ccntrauon)s: (BAC) in excess of the level for.prcsumcd intoxication, 0.10
percent, I sifigle vehicle crashes, where it is more certain who is at fault,
upwards of 65 percent of those drivers who dic were legally drunk, Over

. . the past ten years, the proportion of hlghway deaths involving alcohol has
averaged a tragic 25,000 per year. Thus, 2 straggering one quarter of a
million Americans have lost their lives irf alcohol related crashes in the last
decade. The.cost of drunk driving has a high economic cost "to this country

. ERIC , ~.;.‘-.39
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as well. A comservative estinate of the (otal ccpnonic cost of drunk drlvmg s
is put at approximately 25 billion dollars a year.* = . ¥

With such camage on our nation's highways, the need for an effcctlve remedy
for Dri%ing While Intoxicated (DWI) is obviaus. ° & 1.
To reduce these deaths several changes can be attempted. Requirements

for devices jn automobiles that would prevent the drunk from ‘using a car .
have been suggested Drivers and occupants should wear seat belts ® Others .
support such in-car safety deyices as the instalfation of alrbags to prévent®, ¥
death from ehicle crashes. However, these solutions do not obvléte the need
for better“enforcement of the law. In Mafyland/ roadblocks are used on
weekend evenings to catch drunk drivers. When omb|ned with enforcement
) such technical solutions will be optimal. Better training of police, stncter
- 1aws, and better methods of finding drunk dnvers are a few Qj the items’ to,
h be considered. | '
. Many pofice agencies give officers less-than adequate training in this prob

g " lem area. The National Hr*&y Traffic Safety Admlnrstratron (NHTSA)

g notes Y,

(%4

¢ N Mauny law cnforccmcnt ‘officials have not been trained inficthods of de- ,
tecting drunk drivers, DWI offenders often escape being apprehcndcd be- oo
- cause officers are not alert to such symptoms as driving in spurts or very ' -
: slowly, overshooting traffic signs, délay in turning, lights on. driving close o
i to the curb, jerky starting and.stops, :and driving with windows down in .
_cold weather. When a driver is stopped on §usp|cmn of drunk driving,
officers often have difficulty in determining the level of irfipdirment because
the psychomotortests presently used are not very rchablc Qur expectation
. 15 that both the number and quality of DWI arrests cdn be ipéreased through
. a.combination of expanded training, improved psychomotor tests, and greater
use of portable breathtesting cqmpmcnt W
<

. This lack-of trainipng may be dye to the failure to set a high pnorlty on DWI
. - enforcement. NHTSA reported -

i

.~ Rescarch in factors |nﬂucncmg DW‘I’ arrests has shown that management
support plays a critical role in degermining the. level of enforcement. It also .
. . shows that a lack of support from pollcc command officers results in low
* . levels of effort from the officers in the street; and when management
. cncourages strict and effective enforcement of drunk driving Iaws the patrol <
’ . yficcrs tend to enforce, DWI laws more actively.™ . ,

Hence, a change in the statys given DWl enforcement would increase the
enforcement of current laws. - o Te ¥

7 One highly publlcrzcd method ofli creascd enforcement ‘s the lmplcmen~ .
tation of new and stricter laws. The Jederal government late in 1982 made it

attractive for states to alter their laws to conform to new standards

Under the new law, states would be cligible to recelve a basic grant (30
percent of the state’s annual allotment of federal highway safety funds) by
- satisfying the, following four basic criteria put forth in the legislation:
- ——Scttlng a .10 percent blood-alcohol conccntratlon standard for legal
Q intoxication. . , . )
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-information.™

If the new_law has the desired effect, rpar;y laws concerning the enfomemgnf& R

Providing prompt suspénsion of . the driver’s license for no less than
ninety. days for first offgnders and for no less than onc year for repeat
offenders. ' .

—Requiring 2 mandatory minimum sentence of forty-gight consecutive
hours in jail or ten days” community service for repeat.effenders.
—Increasing enforcement of state drunk driving laws supported by-public

33

of DWI wAll become more uniform, However, in many states the Jaw"still

allows for the refusal of a blood-alcohol test albeit with varying consequences

It is the right to refuse to take such a test 1"t allows many drunk drivers to

escape prosecution.
Many methods of finding drunk J ive > have been

.suggcsted. One of the

most significant to civil riéht;; at, “rueys is the utilization of ‘‘random’’ stops
by police. In some Scandinavian countries random stops have been used for
years, resulting in"auto death rates much lower than in the uU.S.
James Fyfe commented upon the risk that such tactics entail. He stdtes

: P

"! ~ ‘I v . . T
Further, government Statistics bear this risk out.. - o

Y

Police officers quickly learn that *‘car stops’” are only slightly less onerous
events than “‘family disputes,”” Car stops are dangerous and full of un-
certainty, Officers can never be sure whom they are stopping or whether
seeming mere traffic violators are actually wapted felons.™

U.S. Department of Justice, Federal Bureau of Investigation, Uniform
Crime Reports for the Utiited States, 1980 indicates that seventeen of the
104 American faw-enfércement officers feloniously killed during 1980 died

at *traffic pursuits and stops.”” The same report indicates that another

6:277 officers were assaulted at such events during 1980.™

Therefore, weighed against the possible advantages of roadblocks and random
stops in apprehending drunk drivers or other criminals must be the risks

adds

’

.involyed with such procedures.
Even

e

Police agencies have also encouraged officers to stop qutoristé in cases
not involving clear violations or articulable grounds for suspicion. They
have done¢ so on the assumption that such activities are likely to deter and

detect drunk driving, auto thefts’, unlicensed driving, and other viclations ™«

threatening to life and property. Data.to support that assumption, howevér,
are simply not available: there exists little, if any, research that reports
upon the effectiveness of *‘random’” police stops of motor vehicles as cither
a crime déterrent or a crime detector.™ : ‘

withoutrthe known risks, the benefits ar¢ uncertain. Professor Fyfe

v

Beside the lack of data supporting the effectiveness of random stops, the UsSs.
Supreme Court has ruled such stops violate the Fourth Amendment. However, -
the Supreme Court did not require a total ban on this procedure, only on
procedures that vested vast discretion in th&“police. The Court safed in

rdeciding the case of Prouse v. Delaware that
- L o
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- This case does not preclude the State of Delaware or other states from
developing methods for spat-checks that involve less intrusion of that do
not mvolvc the unconstramed exercise of discretion. Questioning all on-
commg traffic at soadblock-type stops is one possible altcmatnvc 7 R

Hence, such procedures, while helping find drunk drivers, may prove too
damaging to civil nghts. A case can be made then, for the uniform adoption
or the uniform prohibition of such techniques:

Related to drunk driving problems is another aspect of police officer safety.
This one concemns the use of force by police in drrests and violence against
pohce‘m the performance of thelr duties. -

. c .
Deadly Force and Violence ) ‘ N

Polxde ‘are” mvoLcd in the investigition of violence and, in some instances,
are the mstlgdtbrs of wolenee The approach that police take jn response to
violence determines some gf the direction that violence will take. Those
.. techpiques for dealing withXlomestic dlsputcs may also apply to communal ,
. violence. In addition, the control of the ue of deadly. force by law enforcement .
B pcrsonnel is neededs - :
. It has been charged that violence by police tends to be directgd toward
minorities. While minorities are shot and killed by pollce ofhcerJ‘.s, as are
. others, debate as to,the. meaning of these figures is important. One study
states: *‘that the high mortality rage of blacks in police, shootings. seems 1o
result pnmanly from community characteristics, such as the high general rate
of violence in the nner cities, rathemhan frofii a tendéncy among police to
_ treat blacks and whites, dlffcrently solely because of race.” Yet.this same
study concjudes “‘overall, the data avallable for decmon-makmg are slim,
and’the need for reséarch great. 77 '
A number of regulatmnsgove’mmg the use.of force by. police exists. Many
laws legalize the Uise of force. by po_hce only in glven situations. Arnold Binder
-and Péter Scharf reponed that _, !

4

As of 1976, twenty- four staics had jUSllﬁCdlLOn statutes dlrcctly reflecting
the common law rule {an arresting officer could use deadly force t0 prevent,
the escape of a fleeing felon—but not a flceing misdemeanant). and seven
other states had statutes allowing deadly force unly when thcrc was violence
or the, danger of ~violence. »

K
»

The California Supreme Caurt generated a stricter rule interpreting thc Cal- |
ifornia Penal Code.as prohibiting. deadly force unless the felony is violent, a

. forcible and, atrocmus one where the.fear of death, serious bodily harm. or_
other major concern i& involved.™ The effectiveness of statutes regulating
use of force js suspect, Dr. Peter Manmng, of Michigan State University.
analyzed the current sityation and noted. *legal controls are weak. substantive
case law is |nc095|stent “and dcpanmen[al regulations and policies on the use
of force vanable %0 Perhaps new laws, regulatlons and policies are |n order.
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New department policies could be fashioned based on the Caljfornia re-
strictions regarding fleeing, felons. Albert Rejss, professor of sociology at
Yale, elucidates other governmental possibilities:

Governmental control of force can be accomplished in a number of ways,
but principally by controlling opportunitics for the use of deadly force, |
institutions and the organizations must be altred, whereas to control de-
cisions to use it. Organizations must manage them.*!

He continues

~

- Restricting vpportunities for the lcgitima.tc use of force appears cffective
in reducing its use and the harmful conscquences of injury and death.®

Professor Wilson and others advocate-other measures:

‘One such policy recommendation. that the police think more seriously and

imaginatively dbout ways of detecting and confiscating guns illegally in

the possession Of persons on the street. If they are to do this. they must

be supported by a criminal justice system willing to sec significant penalties

smposed on persons convicted of carrying illegal, qoncc?lcd weapons, 5}
Forms of gun control are debatable solutions to these problems. It could be
argued that, with local, state, and federal gun laws varying from total bans
to requirements for possession, a uniform standard could prove useful to
police. For instance, Manning believes a national regist ion plan ‘would
certainly aid in the investigation of weapons offenses.® B

Violence against police, by police, and by others againg{ civilians concerns

everyone. However, some aspects of crime affect only subpopulations, such
as crime against the elderly. X

Crime Against the Elderly

Over the past years the general debate on crime has been highlighted: by‘

dramatic representations about crime against elderly people. Because of age

_,and income, many elderly suffer from the effect of crime more than youngér
people. For example, not only is an older person more vulnerable to being
accidently killed during the commission of a crime, but also

one study conducted. in Portland,.Org., found“that when the elderly arc
injured as a result of arime, many~—well over onc-quarter—are dead
within a year, not so much because of the injurics sustained in the attatk
as because of “*a terrible sense of violation. A lot of old pedple are willing
their own deaths.as a result of this. %% :

The fear alone may be enough. In response, special police units have been
set up in some areas focusing on the investigation of crimes against this
elderly segment of our population. S ) "

The total number of. crimes. committed against the elderly is not that large.
One study demonstrates : '

- [y

The most extensive_study of crime and the elderly, relcased late last year
was.compiled by the Criminal Justice ‘Research Center in Albany, N.Y.."

R v'.’43‘
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and sponsored by the federal Burcau of Justice Statistics (BJS). The study_

examined data from twenty six major cities and concludcd that **the eldegly

have the lowest aggregaté rate of victimization.”" It also concluded that the

clderly were “the.least likely to be cither attacked or injured, and when

injured, scrious injury was rare.”” Furthermore, the study said. the cldcrly

were na more likely to be yictitized by juvemles than by older offenders.*

However, despite the uncertain suggested by such research data, special
units have been set up 1n sgveral judictions. Gerontojoglsts are aware that
many crimes are not reported.
* Along with popular and media attention on these crimes Has come an
increase in the number of special units dealing with the elderly. The complaint
from the aged arises. “*many departments, while taking note of the situation,
have not undertaken specific effort, and have established nb special units to
address victimization of the elderly.’*8” Others disagree, stating v

While advocates for the cldcrly would disagree. pohcc officials say that in

most gities the number of crimes against 1 the clderly s not great cnough to .
" justfy special units. The police have some rescarch evidence. on their side.

A recent stydy by the University City Science Center in Washingfon. D.C..

concliided that “in light of the operational Tealities and budgetary realities

facing most departments, there arc indications that such programs may not

constitute the most cffcctlvc usc of limited police resources. ™"

However, relief from budgetary constraints may be one approach to enhanced
investigation that debaters may try to explore under this topic. In this instance,
current realities would change, forcing a reconsideration ot_:_'sﬁud] conclusions.

The problems of the elderly are one of but many subpopulations that could
be addressed under this topic. The investigation of crirhe is an important issue
that deserves active research and careful consideration. ' . .\
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Resolved: That the United States should establish umform rules
govemmg the procedure of all civil courts in the nauon

-Basic Concepts : ' .

Since this resolution ﬁnlshed in third place in thé preferred poll it is unlikely
that it will be selected as the final resolution next.year. Yet the resolution on
uniform rules for civil courts i$ still an important area for the debater to
investigate. First, the justice system requires distinctions between criminal
and civil cougts. In a civil case one party claims that another has caused an
individual injury or harm. This dispute between two individuals uses the court
as a neutral forum to hear and adjudicate the dispute. The litigant must prove
the case by a preponderance of the evidence, which is a less rigorous standard
of proof than used for criminal cases.! Words and Phrases notes several
dictionary definitions of the term civil:

Webster's Unabridged Dictionary defines thc ordinary mcanmg of the word
civil to be. *‘Reliming to nghts and remedies sought by action or suit, distinct
from criminal proccedings.™ Bouvier's Law Dtmonary defines the legal
or technical meaning of the word civil to be: *In contradistinction to
criminal, to indicate the private rights and remedies of men as members
of the community, in contrast to those which are publlc and relate to the
govemment; thus, we speak of ‘civil process’ and ‘criminal process,” ‘civil
jurisdiction® and ‘crimifial le‘lSdlCtIO[) * ** Anderson’s Law Dictionary de-
fines the word thus. * Conccmmg the rights of and wrongs to individuals,
_ considered as private persons, in contradistinction to criminal, or that which
concems the, whole political society, the commum(y. state, govemment:
as civil action, case, code, court, damage, injury, procceding, procedure,

n"

process, remedy =

A second reason for.close scrutiny of this resoluuon is sthe relatlonshlp
between civil and criminal courts. In most jurisdictions, the same court can
hear both types of cases. As was noted in chapter two, civil court _]udges are”
often switched to criminal court when there is a significant backlog of cases.
Professor Edwin Tucker notes. *‘Courts have sought to enhance the likelihood
that persons who are accused of a crime are granted a speedy trial. Tt is not
uricdmmon for state courts when confronted with an especialty heavy backlog
of criminal cases to transfer judges who generally hear civil cases to Cnmlnal

.courts to help reduce the pending criminal caseload. »3 Thus, a clear under-

-

standing of cml cases given lower priority vis-a-vis criminal mals is necded

v
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Third, simular procedures and problems affect both civil and criminal pro-
ceedings. For example, 1ssues surrounding alternate dispute resolution mech-
amsms, jury instructions, and use of videotaped testimony are equally germane
to both civil and criminal trials.

The typical civil case begins with one party filing a complaint in the proper
court against another party. A case number is assigned and the defendant is )
served a copy of the papers announcing the lawsuit. The defendant then files |
an answer to the complaint with the court. After this step, the defendant
introduces a variety of pretnal motions to convince the judge to dismiss the
case. If these motions are denied, both parties engage in the process of
discovery, allowing each side to find out certain information upon which the
opponent has dased the claim..If no settlement is reached after discovery, the
trial begins.

Many civil cases are tried before a judge without a jury. There are con-
stitutional requirements for a jury trial 1in most civil cases, and some juris-
dictions have juries of six rather than twelve persons. Another difference is
that the verdict does not have to be unammoua ay it must be in most juris-
dictions in criminal cases. Once the judge or jury ‘reaches a decision the losing
party has the option of filing an appeal.* For additional steps in the process
of civil litigation, ‘debaters should examine the Federal Rules of Civil Pro-
cedure or the rules of procedure that apply to their states. These procedures
provide ihponant guarantees for the parties involved, but also contribute to
delay in the courts.

Delay -

Chapter two briefly discussed the problem of delay in the courts. The basis
for the litigation explosion is found in the faith and trust Américans have
placed in their legal system. State courts alone hear over twelve million civil
cases a year, with annual increases prolected at 1010 25 percent in trial and
appellate filings.* The litigation explosion occurs because as former Attorney
General anfm Bell argues, *‘The legal system is one of our country’s ac-
complishments that Americans can be most proud of. Unhappily, we made
too much of a good thing. As individuals, we use the courts too much. And
our sogety has turned over to our judicial and quasi -judicial systems too many
questions of public policy that timorous politicians are unwilling to handle
themselves.”"® Among more specific reasons for the increase in litigation
often offered by legal-scholars are

,{ reliance on the courts compensates for public lack of trust in ather
institutions.
® courts are uscd to provide fundamental, sweeping socnal changes in

the status quo which political institutions cannot make.” ‘ o
® government rcgulauons encourage citizens to rely on the courts for

redress of agency grievances or for protcctlon for new legislatively

. . given rights. .
’ ® increased affluence and tcchnology encourages use of courts to seck
A - recompense for minor injuries. - -
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p - ® the Supreme Court has created new rights and remedies for civil
o litigation. ' . o T
. . " ® the demographic shift from rural to. urban America broke down tra-
' ditional relationships and local methods for neighborly solution of
many disputes. o
. ® the increasing stress and complesxity of modern life tends to quickly -
. ) escalate conflict situations,® '
® the United States has more lawyers per capita than any other nation.
. . Litigation works to the economic advantage of attorneys who callect *
¥ fecs and refainers.’ ) ’ ,

The present system is actively promoting a variety of reforms to reduce delay
while still providing an appropriate forum for resolution of disputes.

General Reforms 1

All levels of government are seeking solitions to court delay. The U.S. Justice = ,
Department has proposed a wide range of legislative solutions which would )
affect both the federal and state judiciary. Those proposals would expand
*‘the power of federal magistrates, introduce in-court arbitration of certain
types of civil cases, reduce or eliminate diversity jurisdiction, alter rules
governing class actions, provide funds and technical assistance to encourage
the development of mechanisms for resolving minor disputes, and reform -
" intermediate appellate courts.”"*® Other measures have'been directed at man-
agement training and research. Edwin Tucker points to the actions which do
nodt make the big news stories: :

A Federal Judicial Center to probe problems of the admitiistration of justice
has been established. An administrative office has been cstablished within
the federal court system and in a large number of state court systems.
Judicial councils, compased of judges, have begn organjzed. They study
~reports and.proposals submitted by administrative officials. :

Collectively the judges undertake to improve court management. States and
. citics may recommend or cven require that newly appointed or clected
judges attend classes carried on under the direction of expericned judges
so that thlc neophytes may quickly familiarize themsclves with court pro-
cedures,! . '

Yet another approach has centered on procedural adjustments. Charlotte Carter, ° .
. a staff attorney for the National Center for State Courts, notes the breadth of
such reforms: v : -

Some jurisdictions have attempted to reduce caseloads by requiring pre- -

hearing seftlement conferences or by diverting certain kinds of cases to

arbitration boards or mediatjon or dispute settlement centers. Other juris- o

dictions have adopted measures that permit more fléxibility and cfficiency *

in handling increasing workloads with current judicial resources. Others

have instituted procedural reforms, including rules that provide for tighter

control and accounting of case flow, expedite the criminal appegls process,

reduce time limits for filing briefs, require prompt preparation of transcripts ’ .

on appeal, and restrict formal written Opinions to casés that involve néw C
- or significant legal issues.”> .. . : : o A

-
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New technology, such as videotaping witnesses or teleconfcrencmg, holds
some promise of promoting more efficient use of lawyer and court time.

v

Trial Judges . -

A recent sfudy by the Natignal Center for State Courts examined variables

_ that might account for a high backlog of cases. The Center found that court

size, the number of judges, the number of jury trials, increased workload of
judges, and settlement activity had little effect on the time it took to hear a
case:

The most significant finding of this study, however, is that the page of
litigation is determined primarily by the local legal culture, defined as a
stable set of expectations and informal rules of behavior on the part of
judges and lawyers. The study concluded that local,legal cultures can be
changed to imiprove the pace of litigation.if judicial personnel accept re-
sponsibility for reducing delay. Suggested techniques for partial or total
court management of the pace of litigation include total case management
from commencement to disposition, imposition of firm trial dates, limi-
tations on continuances and special emphasis on the movement of older
cases. Tcsting‘in pilot courts has demonstrated that these techniques do,
in fact, woﬂ( )

As an edltonal in a 1981 ABA Journal concluded

Pl

_The administration of j juSthC is, howcvcr the responsibility of trial judges |
If they set trial dates with reasonable notice to counsel, they should take
steps to be certain that the calendar will be open and the casc can be tried.
Then they should insist that counsel prepare adcquatcly

Thus, one important ally in the battle to reduce trial delay is the trial court
Judge

Appeals Courts

The huge increase in }he number of tnals has also resulted in a backlog of
appeals. The American Bar Assocmtlon has recommended the creation of
intermediate state appellate courts to ease the burden of such delay. One of
the major disadvantages of such an approach is the increased cost and delay
for those litigants who must now make a second appeal. A time series analysis
completed by Flango and Blair of ‘the National Center for State Courts ex-
amined data from seven states and concluded that any geduction in volume

of appeals was only temporary:

From our examination of these seven states, we conclude that cas¢ ﬁlings'
and case processing time were reduced in the courts of last fesort in the
years immediately following the establishment of intermediate appellate -
courts. At best, however, this was an interruption of the trend toward
increasing caseload in the state courts of last resort. Unless other measures
were taken, such as increasing the size or jurisdiction of the intermediate
appellate court, the cascload of the courts of last resort soon ftached the
same volyme it would have reached if the jntermediate appellate court had

3
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- not been created. Indeed, the establishment of an intermediate appellate
court scems to cncourage more initial appeals.' - : -

. Another proposal supported by the ABA is the establishment of a Natjonal
. Court of Appeals which would serve to reduce the fiumber of cases heard by
1 the Supreme Court. Former judge and Education Secretary Shirley Hufstedler
! notes that the creation of such a court *‘is a necessary step in alleviating the
intolerable burden on the federal appellate system. The existing structure does
not have the capacity to maintain stability. harmony, and predictability of the
national law.""*® , )

Thus far, the procedural changes that could help the courts deal with the .
’ ltigation explosion have not involved reducing access to the courts for parties
seeking resolution of their disputes. The next section of this chapter will
examine the issues involved in eliminating or directing certain cases before

they reach the trial level. .

Subject Matter . .

.One method for reducing court backlog is to decrease the number of cases

. that can be filed in civil court. While this may be the unintended result of
some of the previously discussed procedural reforms, direct measures for
achieving this outcomg have béen suggested. For example,, some legal scholars
have urged establishing special courts to hear certain types of cases so that
the number of lengthy civil cases now being tried before general courts may
be reduced. -

Specialized Courts .

The advantages claimed by proponents of speciaj courts include the fol-
lowing: ' . * . v

s ® specialist courts would have cxpert judges who arc knowledgeable |
about complex arcas of the law. : o
® such judges could resolve issucs faster and better than generalist judges. |
® morc time could be devoted to deciding cases because the workload
would be smaller. ' . .
® other courts’ caseloads would be reduced as certain cases are diverted . Co
to specialists. ' |

® uniformity and predictability would be increased as the.same eourts
'handle similar cases.'” ) .

Several specialized courts such as the Tax Court and the Emergency Court
of Appeals have been evaluated as successful. However, opponents of special
courts also have strong arguments to support their pOSilié)n: -

® the basic assumptions and ramification of law will undergo less scru- .
tiny if specialists decide cases.  * ° T |
.

® it will be casier for organized interests to exert political pressure for co

appointment of special judges who favor their positions.,/
@ the public and lawyers may view special courts as **inferior,”" staffed
by second class judges.
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® most cascs involve a wide range of issues which would result in -
fragmented decisions if specfil courts considered only those within
their jurisdiction. '

i A compromise between mandatory special courts and the continued use of

general courts would be allowing the parties an option of using special courts.

These tribunals,usually hear lawsuits involving complicated issues such as A

patent or copyright infrifigement. antitrust violations, or product liability claims.

Many local jurisdictions have courts specializing in traffic offenses. | {
A good example of a special tribunal is the small claims court. These 3

forums were established to provide aggrieved consumers, tenants. and other -~

citizens a place to present their claims with a ‘minimum of confusion, cost.

or delay without the assistance of lawyers. But this promlse of quick and "

accessible justice for all has never been realized:

Something happened to the spirit of the smull claims courts.' Instead of .
forums Tor “"ordinary people,”” by 1960 we discover that collection agencies N
_ were the predominant users of small claims courts. For example, a 1961
. study of Dane County. Wisconsin, reported that 93 pereent of the small
claims plamtiffs were businesses. Another study in Alameda County. Cal- *
ifornia. showed that business and governmental bodies initiated 60 pereent
of all actions."” ) . . :

The reasons for such use patterns are not difficult to discover. **The intricacies
of filng a complaint. the disparity 1n sophistication between the individuals
and businesses generally involved in disputes, and the lack of knowledge of
3 the courts’ avaiability all have contributed fo the lack of use of the courts
by their intended beneficiaries.” "2 Given this difficulty 1t is not surprising
that other avenues for meeting the needs of aggrieved consumers have been
contemplated. - ‘ . - ‘

’ #

. No Fault - ‘ o .
Another mcth(;(rj(o[r retaxing cases from the courts’ junsdiction is to Ppass
legislation. requifing parties with certain types of claims to settle their differ-
ences without gong to court. One such example is ngsfault automobile in-
surance. This legislatively-induced concept requires géch insurance company
to pay the small damage claims of its insured drivers regardless of fault.
Larger damage claims for more serious injuries may be the subject of a lawsuit
if either party desires to file a claim. Another example is no-fault divorce.
In 1969 Califorma allowed spouses who agreed to dissolve their marriage to
do so without spending the huge sum of money on lawyers and court costs
often nvolved in proving that one party was to blame for the breakup. These
changes also reduced the waiting period before a divorce was finalized. Vir-
tually every state has followed California’s lead and the court time spent on
divorce cases has been reduced.

In theory, the no-fault idea could be applied to a number of other subject
areas. However, mosj lawyers are opposed to any extension of the no-fault
concept. .
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Denial of Claims of Action

A very direct method for reducing the time spent by the courts on some cases
1> to deny a elaim of action for vertain types of private wrangs. The effect
15 that the court$ would be barred from hearing such cases. For example,
attempts have been made to remove the federal courts from issues arising
from busing of children to achieve integration or from consideration of abor-
tion cases. Debaters may sech to develop affirmative cases based-on the
chmination of judicial scrutiny of a variety of social issues. Among those
subjects presenting fertile areas for research are medical malpractice, product
habihity, wrongful lrfe. wrongful birth. environment issues, and government
immunity. <

’

Alternative Dispute Resolution Mechanisms ,

While property classified as a téchnique of controlling access to the courts,
the use of private forums fur, the resolution of disputes is viewed with favor
by most of the legal_establishments. The major types of altemative dispute
resolution mechanisms are commu\nity centers. settlement conferences, ar-
bitration, and, mediation. The status guo recognizes. the need to encourage
the expansion of such programs. L

-

Community Centers - .

”

A tremendous need exists for nonjudicial resolutiop of consumer, landlord,

merchant, family, or neighbor complaints that involve small sums of money, -

or are minor disputes basically caused by poor interpersonal communication.
S. Shepherd Tate, past president of the American Bar Association, noted

There can be no doubt that we must find ways to improve the scttlement
of small personal or monetary disputes without the formalitics or prohibitive’
costs of court action. Many aggrieved parties, regardless of socioeconomic
status. do.not now have cffective access.to any forum for the resolution
of- disputes because the loss involyed is generally far less than the time,
money. and trouble required to recover it. And, in some consumer and
other disputes, the traditional adversary system may not be the best ap-
proach.?’ . . L
Gniffin Bell demonstrated the growth of such programs when he obseryed:
*In a survey conducted in 1981, the American Bar Association found 141

dispute resolution.programs operating, including programs in nearly every
major city of the nation. Ten years earlier, there had been less than six.
in 1980 Congress passed'the Dispute Resolution Act which contained two

" major provisions. First, within the Department of Justice a dpute resolution

resource center would be established to act as a clearinghouse for information
about innovative programs. Second, federal grant money would be authorized
to provide a state with funds to strengthen current programs and develop new
dispute resolution systems.” Unfortunately, Congress fefused to fund the

program. ’

v . ,
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Besides the lack of money, few local residents know about the availability
of such services. University of Southern California Professor Earl Johnson
* reported .

. It is almost accidental if co;;unity members find their way: to an appro-

! priate forum other than the regular courts. Several other modes of dispute
resolution alfeady. arc available in many communities. Still, since they arc_ ]
opecrated by a hodge-podge of local government agencies, neighborhood
organizations, and trade associations, citizens must be very knowledgeable
about communitys resoures to locate the right forum for their particular A

s dlspute i '
When properly funded and linked to the Justnce sysmm dispute resolution
centers can be extremely effecuve The Department of Justice funded these
pilot Nelghborhoodjusuce Eenters where lay people were trained as mediators
to resolve complaints. **A Tederal evaluation of the centers during their first
fifteen months of operation found that nearly half of the 3947 cases referred
to them had been resolved. Six months after the casé& were resolved, a large
majority of the disputants said the agreements were still in force and that they

-were satisfied with the process.”’? > .
Settlemem Conferences -~
At both the appellate and trial level the use of voluntary_or mandatory set-
tlement conferences has proven effective. The exact format of these confer‘.
ences varies with each jurisdiction, but generally requ;res that. the attorneys
for both parties meet with a judge or panel of judges to resolve the issues g
acivil suit before either trial or appeal. As iegal scholar B. E. Witkin explained

»

(T)tfc*;scttlcmcnt conference for civil appeals is an indispensable partof an-
efficient appellatc system. The constantly expanding volume of appealed #
cases carries a loud and clear message: There will always be too many
appeals to process in the traditional manner. Even though the settlement
conference will not solve the problem of appcllatc overload by itself, that

‘ problem will never be solved without it.?

Data from jurisdictions that have adopted settlement conferences reinforces

Witkin's optimism. Eight years ago, the California Third District Court of T
Appeals ‘began requiring settlement conferences. The results were tabulated
. in the California State Bar Journat: g Lt ’

Sacramento’s scttlcmcnt confc/rcncc program has resulted in a substantial )
increasc in the number of civil cases dismissed after the record has. been W
perfected. The percentage of civil cases in which conferences are held has
almost doubled since the mccptnon of the program and approximately half
of all civil cases in which there is a conferenge settle.

. pab .

‘ ‘ Appellate settlement conferences have substantially reduced the amount of,
judge time necessary to process the civil ealendar in Sacramento, and they }
have been primarily responsible for the elimination of the civil case ‘backlog.?’

Settling cases before trial “‘is one of the greatest potentials for assisting
the courts to reduce their caseloads.”"?® Examples of the use of such confer-
Q ences demonstrate significant success: .

B
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e five pancls with three, judges on each panel conferred with attorneys -
in 115 cases in San Diego. More than 70 percent of the cases were
L settled. . ’ - "
. - @ panels of oncju‘dgc;fne defense attorney, and one plaintiff’s attorney
s settled almost 80 pereent of the cases voluntarily submitted to it in
) ’ San Bemisedino County. ’ T
® The Superior Court of Riverside County inaugurated a system of
settlement conferences, which settled 614 long cause civil cases during
a ten-month period, the net cffect of which was t0 reduce the time”
spent waiting for trial from nearly {wo ycars to just a few months.
R ® Los Angeles County uses threc separate approaches resulting in the
' settlement of 50 percent of the cases that otherwise would have gone
lO ll’ial.” <" . -

> ’

Arbitration® o .

For many years, arbitration has been used to settle disputés under labor -
contracts. Arbitration involves submitting a dis¥greement to an impartial third
party who makes either a binding or nonbinding decision on the parti¢s. An
exp¥riment with mandatory but nonbinding. arbitration for certain types of
cases was begun by three federal district courts. Claims were for under $100,000

and a dissatisfied party could decide to go to trial. The Federal Judiciaf Center
evaluated this effort and found that **about 40/prcent of the arbitrated cases
ended with the award being accepted . . . of those seeking a further hearing, '
46 percent were settled before trial.”¥

.

~ When Qrange County in California used retired judges to serve as arbitra-
tors, }t found considerable demand for their services. The type of cases referred
included: *‘larger personal injury or wrongful death cases involving multiple
defendants, primary and excess insurance carriers; structured settlements_and
.other cases requiring multiple, lengthy conferences, which’ are not re;aly
available in the:normal judicial channels. Conferences are avajlable at a much
carlier date than would otherwise be possible in the judicial system.”"*! The
- results were similar to those achieved in the federal courts:

2

During 1980 approximately 1.400 cases were referred from court inrange
County. About 30 percent-were settled before hearing. s i under 45
percent were heard, and the remaining 25 percent are pending. Of those
heard. about 25 percent requested a. trial de novo but less than 5 percent
actually-went to trial, having settled close to the original award.?

This use of arbitration is not without its detractors. Robert Gnaizda of
: Public Advocates, Inc. is concerned that the availability of expensive private” .
arbitrators may create a dual system of justice with the rich opting for private
judges while the poor must wait for the public courts to act, Constitutional ",
_problems may also be involved with deprivation of due process and a lack
of equal protection.®® raE . '

S ~ M,ediarion‘,

\,, y / .. - - . . - I
Unlike arbitration and the-courts- which require athird party to-decideadispute;
, Q@  mediation is an attempt to aid the parties in reaching their own agreement.
E lC : - p ‘.
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HEN pero.cwqd by many das g prcfcrrcd muhod fortruly. sct(}mg drsagrccmenfs

The Neighborhood Justice Centers, discussed carlier in. this chapter, relied

on mediation to resolve the problems brought to them. Whrle virtually, any
potentidl lawsut could be the subject of:mediation if the pames agreed to it,
fdreations now ,exist that mediagon may be required in certain cases before

a vase will be heard by the\Louns Recent legislation in Callfomlq mandates .
that **parents with a custody, or visitatiop dispute must dttempub mediate

that dispyte with the assistance of a skilled family counselor before thcy are,
entitled to a court hearing.'; ™ Before the state statute was passed a number

of Superror Courts in Califorma used mediation. The cxpcrlcmc of San an-
cisco demonstrates the potqﬂ_lal -of sich.a procedurc \_‘_J !

A i +
/. . Along with o(hr.r pr&c.duml Changes. mzmdamry mcdmnon of custody and oL
' visitation dlspums was ingtituted n Fcbruary l977-—and the rcsrﬂmQavc /
‘> been dramatc. The San Francisco Superior Court had only five contested
- custody or visitation h rings or trials dunng 1980. In one year there were |
fewer hearings. than Xh 1¢ had bcr.n n a_single day under the old system. .
. there were ohly three adversary hearings or trials
stedy or visitation jn 1981. s .

PN
P

3

Another illustration'ot the use of mediation is to help prlsoners'and officials
resolve claims that might otherwise resalt in-lawsuits. Prisoners file a large
number of complamts with the federal courts:

. - ﬁlcd in 1970. For the ten-month period ending June. 1981, ncarly 28 000
‘Suits were ﬁlc.d Mudp of this reflects the dramatic rise in the prison pop-
ufation, from 320,000 n 1960 to 350.000 as of June. 1981, according to

¢+ a Bureau of Justice Statistics Bulletin. But while prisoners numbered about

: 1.5 percent of thL U S. populanon m 1981. they filed 15 pcrccm of thc’

*  total federal suits.’ )

= Durmg the last halfq:hc 1960s. inmate suuts doubk,:d and 16,000 were

N ot
* " Since 1980 the United SatCs Distric C«/n f Maryland has gwcn prlsoners
" . who file civil rights actions the Option ‘of Submitting their, complamts to J
\oluntary mediation. The mten'( as that this method would allowsthe coust :
to reserve time to hear the more serious cases. ¥ Mediation |gh also serve .
“to ‘open lines of communication betweén " mmatcs “and staff 50 that complamts
. that™are serious to prisoners but frivolous in the eyes of the law may be
resolved to the mutual sansfaction of all parties. A systematic evaluation. of
“this program has yet to be published but the project shoul(g provrdc 3t basrs
for'evaluatmg the role of,mcdlauon in &c;dcgal system. *‘ . ’fr,, _:. .

]
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"Parties and Actions T L P /

A .- -
Nat everyone who has a complaint against another person, government agenc'y;»—-‘J )
or business can have the courts decide the grievance. A party needs legal
' standing to sue and the complaint must be an action the court can héar. ‘For
" a civil action art indigent lingant has no_constitutional right, as one has in
_criminal pracedyre, to have an. attorney appointed by the courts.
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Indigents and Representation

The United States is *‘the only western democracy without a legislative or.
constitutional guarantee of counsel for indigent civil'litigants "% In an ad-
vensary system like 'that of the United Statés, the ability tq pay is directly
related to the quality of representation: i .

The contributions made by legal counsel. c':&pci"f"?vitncsscs. and investigators
may be crucial clemengs in determining how a court will rule. Patently an
wndigent 1s generally at a disadvantage when battling an afftident opponent
A.litigant’s ‘strategy and tactics may be but a shadow of\yhat they might
¢ have been if he or she possessed the wherewithal with which to obtain the
very best tools so as to prove his or her side of the case and to refute the
evidence of his or her opponent.®

This does not mean that.the poor receive no help from the present system.
Federal judges do have discretionary power to appoint attorneys for indigent
hitigants under 28 U.S. Code section 1915(d).“° Most states also have statutory
provistons that allow for judicial assignment of lawyers to represent the poor *
However, such procedures remain discretionary as Professor Tucker notes:

A 1 <, .
e Congress.has provided that a federal court may request an attomey to serve
Y as counsel for an indigent litigaht in a civil proceeding. This is a matter

for judicial discretion. Courts generally assign.counsel only in unusual
. cases, requifing that the petitioner establish a compelling and meritorious
.. % need. A court cannot compe) an attomey to comply with a request that he
. or she is-not entitled to compensation from the federal govemnment. State
law may empower a state court undér specified conditions to ass'lgh counsel
10 assist indigents in civil cases.*! -

~ Most states and the federal government fund legal service programs which
" provide assistance for the poor.in such cases as eviction, family law problems,
- repossessions, disability and welfare claims, and wage gamishments, How-
. ever, these programs have a relatively low priority and are subWe
budgetary cuts when government budgets are tight. Lawyers af€ encouraged
by their bar associgtions to voluntéer tim® fof pro bono work on behalf of
the poor. Hqwever, the response is uneven and, at best, it represents a partial
. solution to the problem of adequate representation for the poor in civil cases.
. The status quo also provides for waiver of filing fees for some categories
of civil cases if the party is too poor to pay. This concept, known as in forma - N
pauperts, requires the court to evaluate the probability of ‘“‘the indigent suc- ** - '
ceeding in.the litigation."If the court decides that it is impossible” that the
indigent will be successful before the tribunal, his or her request for permission
to proceed in forma pauperis will be denied. Patently this trine is not
intended to accord the same legal rights to all indigents or to treat the poor
and the affluent alike,”’*? In addition, the Supreme Court has acknowledged
that there are certain types of fundamental civil rights, such as divorce pro-
ceedings, that a party cannot be deprived of because of Tack of financidl
: ability. - v - .
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. This is clearly an area for the affirmative to develop uniform procedures
providing representation for poor litigants and auc» to the courts regardless
of abuhLy to pay. . .

Class Actions * . 2 ;

. Both federal and state procedures allow a lawsuit to be filed on behalf of a
large group or class of people who have suffered similar injury from a de-
fendant. Fhese lawsuits are referred to as “‘class actions.’” Tucker offers
additional information: .

In a class suit, onc or several persons. cach having suffered similar harm
due to the defendant’s same form of §vrongful behavior, maintain a single
suit.in which they ask for damages on thetr own behalf as well as on behalf
of all other persons who have been similarly harmed. If the liability of the
defendant is established, the court*will enter a judgmént in favor of the
named plaindff or plantiffs and all others on whose behalf the suit was
brought. Anry member of the successfully represented-class who desired to .
secure the .amount of money due to him or her nced not persomally com-
mence his of her own lawsuit, but nced simply show the court what portion

of the total award hc or she is entitled to I'CCCIVC ® .

The techmcal aspects of such lawsuits vary among jurisdictions but usually
require that each plaintiff have a minimum distinct claim (in federal court
this amounts to $10.000 each) and that notjce be given to find as many
members of the class as possuble “Rale 23 of the Federal Rules of Civil
Procedure also lists the prerequisites for such joint action:
. Ao
" (a) Prerequisites to a Class Action. One pr more members of a class may

u@gﬁﬁrﬁmtdtlvc partics on behalf of all only if (1) the class  «
is so numerous that’j mfalmwgmwh{cﬂcablc. (2) there are
of the rcpresentalive parties are typical of the claims or defenses of the

. class, and (4) the reprcscntatwc ~parties will falrly and adequately protect
_ the interests of the class.? .

-

There are strong arguments in favor of strengthening the procedures for
allowing class action suits. Among the more commonly cited arguments are
the following:

® reduces the number ‘of cases filed by consolidating similar claims,
thus saving court time.

@ reduces the nisk of different trial courts rcachmg-mconmstcnt results.

® dccreases the overall costs for both plaintiffs and defendants who need
only deal with one lawsuit instead of hundreds or thousands. .

® allows poor plaintiffs to have access to the courts through judicial
awards for attomey fees for representing clients in, such lawsuits.

® awirds compensation to all similarly situated members of the class.

Class actions are filed against, manufacturers, government agencies, or other
parties whose products or actions adversely affect a large number of people.

.\‘l ~
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Restrictions proposed on class actions attept to eliminate abuses caused *

by frivolous lawsuits. They may also reduce the effectiveness of this legal
mechanism. For example, federal appeals courts' recently have refused to
allow a **class" to be created for the victims of the Kansas City Hyatt Hotel
disaster and another cqurt *‘refused to continue a class suit involving users
of the Dalkon Shield intrauterine device.”"** Other courts have dismissed

frivolous suits or slashed awards of attomey fees.*® One of the major argu-

ments against federally funded legal services programs is that they promote
class action suits by the poot against the government, Congress is considering
legislation that would restrict legal services participation in class action suits
against the government. Ralph Abascal of the California Rural Legal Assis-
tance Program notes the type of actions now filed: '

The typical legal services class action against government involves an
underlying claim that a subordinate level of government 1s acting in violation
of law as dictated by a higher level of government—for exainple. a claim
that a county welfare department regulation violates a state statute or reg-
ulation, a state welfare department regulation violates a federal regulation
or statute, ot a federal welfare regulation is contrary to a congressional
statute. Nearly all class actions against government officials arc merely law
enforcement ui;tions. as are class actions against privatc entities.

Thus 1s a productive area for developing uniform procedures since each
junsdiction has different rules and the abuses in the use of class action lawsuits

encourage reform.
ol
: .

Prohibitions ' . .
Legal prohibitions restrict the ability of one party to sue another. A long-
standing prohibition on children suing parents has recently been relaxed in a
limited number of instances: .

With the change i attitude toward family. rejection of the premise that in
a variety of ways women are inferior to men. and belated concern with
child's nghts, Judicial approval of intrafamily immunity has eroded Today
married persons may sue onc another. The law had long recognized the
right of a child to ask a court to adjudge his"or her rights and the rights of
his or her parents under a contract. or a will. or to property. or to an
inheritance. More. recently. the right-of a child to suc a parent for inten-
tionally inflicting an injury upon him or her has_been recognized. The

_ newest addition in this arca has been acknowledgement of a right of a child
to sue his or her parents for negligently causing him or her inyury.*®

While allowing some lawsuits is legitimate, especially where insurance com-
panies will ultimately pay the judgment, extensions of this concept could

create serious problems. Examples of such ill-advised suits might involve

claims for not sending the child to expensive schools or for giving birth when
parents were iiformed that the child might be handicapped. :
Other 1llustrations of partics or actions that have undergone change include

abortion, rights of illegitimate children, visitation rights for grandparents,

S Y
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adoption proceedings, and immunity of government officials. The debater 1s
free to investigate who should be allowed to file lawsuits and whar constitutes
a cause of action. The mechanism for |mplemem|ng those concerns lies in

11

Trial Procedu’req

While indigents have no constitutional right to a lawyer in civil matters, a
number of other procedures are guaranteed, especially if one of the parties
involved is the government. Joel Gora of the American Civil Liberties Union
lists several civil rights protected by judicial procedure:

- ® right toa hearing.
® right to proper notice of the nature of the action.
® right to confront witnesses, review evidence.
® right to cross examine witnesses. :
. right to a jury trial if a court will hear the case.¥

Many of these procedural rights are similar to those enjoyed by the accused
in a criminal trial. Proponents of this debate resolution may wish to recom-
mend extending “additional procedural guarantees to those involved in civil
liigation. The material in chapter five provides information on these case

‘areas:

Other court-related procedures have been identified as needing sigmficant
modification. A few samples of such reform will be presented. Alexander
Yakutis of the Judicial Council notes

A catalogue of all subjects relating directly or mdlrcctly 1o change and
improvement in the way the civil business of the courts is conducted would
be a lengthy one. Expanded publication of appellate court opinions. access
of clectronic media to the courtroom, acoustical recording of proceedings
where po court reporter is available, court intérpreter standards. innovations
in jury managcmcnt—thesc are only some of the matters of current interest
on the margins of the reform of civil procedure.’®

.

* Abuse o:f Discovery . . .

Perhaps the major_argument on civil procedure reform centers on allegations

~of abuse of the discovery process. The ABA Advisory Commmcc on. Civil

Rules of the Judicial Conference's Committee on Rules of Practice and Pro-
cedure teported serious and widespread abuse of the discovery process. Dis-
covery is being misused and overused in far too many cases.'~—

One of the critics of the current discovery process, William B. Lawless,

has stated that ‘discovery is at the heart of the problcm of delay and the

high cosmf’%ugauon and that dclay and high cost *are strangling justice’

and devouring clients. At the Pound Conference Francis R. Klrkham held

that the purposc of discovery has been ‘perverted,’ and Simon H. Rifkind
" declared that dlscovcry proceeds today with no serious regulation and that

it has become, in many areas of the Jaw, a spomng match and endurance
.contest. 32 . N
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These allegations are challenged by Julius Levine of Boston University’s
law school who notes the results of two independent studies of discovery -
procedures: ) ‘

Examination of the incessant allegations of abuse of federal discovery .

establishes two propositions. First, there has not been pervasive, general .

abuse qf discovery in the quantitative sense of overuse. Second, there are -

adequate powers in general under the federal rules to check any attempted

abuse 1n the quantity or quality of discovery used or in resistance to dis- '
“covery. ", ' . -

A third conspicuous vonclusion has emerged consisténtly from statisticatly

significant empincal examinations into allegations that discovery*is abused—
that the quantity of discovery in most cases is small.>’

Joseph Ebersole, deputy director of the Federal Judicial Center, concludes.
that discovery problems will not be resolved by any single solution and echoes
Levine s contention that judges can control abuses through use of their current
powers: ” ‘

Many of the factors (leading to abuse of discovery) cannot be. directly

controlled-cither by rules or by judges—for exdmple, the relative size of

law firms. differences in the parties’ resources, and the acrimony between

the partics. When they are aware of the factors that may be operating in a

. given casg, however, Judges are in a position to control and mitigate the

- — effects. This control can-prevent-the occurrence of problems in some cases
‘/and can lcad to timely and effective correction action in others.™

Judges -

One major component of a smoothly functioning judicial system is competent,
well-trained judges. As noted before, the judge has a critical role to play in
the quality of justice provided in the trial process. Support for monitoring
and disciplining errant members of the judiciary contines to grow. Professor
Tucker ngges. “"There is an escalating level of insistence that there be an end
to the secrecy, lack of diligence, and indifference which have generally marked
the reaction to complaints which charge lack of judicial integrity and com-
petence.’”> ' ‘ “

Solutions to this problem include developing plans for electing judges,
removal of certain cases from the coust, or establishingrecall procedures for
judges who demonstrate a lack of professiogal responsibility The states have
responded to enhance the integrity of the judicial process through increased

’ _tramning of judges. In addition, most states have established judicial conduct
organizations to investigate charges of incompetence or lack of fitness to hold
office.*® -

Juries

In general, if a trial'is provided for in civil contests, there is a right to request

that it be heard by a jury. The Constitution provides such awight in all disputes

over twenty dollars. However, the structure and rufes of civil juries differ
. ’ /

Q - L
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'S. Supreme Court has. ruled that state civil juries can be

~ composed ¢f fewer than twelve persons and that the decision need not be

5
|

ERIC
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unanimousi This procedure is in marked contrast to federal eriminal proce-
dures which guarantee a twelve-person juty and require a unanimous decision.
Additional information on these issues will be presented in chapter five.

In addition to these mo\iiﬁcations pressure now exists to remove juries
from Lomplcxcases Two U.S. courts of appeals have ruled in opposne ways
on this issue. Proponents of this policy argue that the ordinary jury does not
have the expertise to render an informed judgment when lengthy or compl-
cated legal or factual issues are presented. Examples frequently cited are cases
in antitrust, patent, Lopynght\or product liability. Mark Nordenburg of the
JFederal Judicial Center suggests alternatives:

Two alternatives. therefore. deserve consideration. The use of specially
qualified juries offers hope that by modifying jury sclection in complex
cases, the courts can achieve the widest practicable use of juries as the
“ability of jurors to understand and resolve difficult issues improves. The
use of expert nonjury tribunals, on the other hand, might provide for more
fully informed, rational and cfficient decisionmaking—though the jury
would be eliminated i a narrow range of cases.’’

Other scholars are not sure that removing juries from complex cases would
result in better decisions. Peter Sperlich.of the University of -California,
Berkeley, concludes:

. . P i
adoption of a complexty exception (however defined) would create grave
practical problems. that it probably could not be applied rationally and
consistently.. and that 1t 1s not likely to produce better verdicts. Finally,
1aking note of the *‘cconomic™ argument against the jury. | maintain that

. even if there were conclustve evidence that bench tridls result in improved
efficiency and cost savings. the virtues of tnal by jury arc even greater. it
provides individualization of justice. a check. on judicial power, citizen
éducation. a means by which communuy values may nfluence the justice .

_system. and a basis for popular acccplancc of judicial decisions.*

Rather than abandon the jury system in such cases, a variety of brpccdural
reform would increase the effectiveness of jury decision making. Among
these changes are

® rcach decisions step.by step on sequential litigation.

split a case so jurics handle the nontechnical aspects.

train juries“in group communicaiion skills.

train jury forepersons as group facilitators.

videotape testimony for juror recall.

vndcolapc Judge’s instructions for replay. .

give jury instructions at beginning of the trial.’ - s
use visual aids to demonstrate important issues, ’

allow jurors to ask questions during the'tnal.

Procedural modifications. properly researched and applied, w would enhance
‘the judgments’of every jury.
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Damages _ - Co Y Lo
The. final sample of reforms in civil procedure center on the allocdtion of |
damages. Currently most damages are awarded to plaintiffs in a lump sum
_at the end of a trial. Recently, provisions for periodic payments throughout
the life of the victim rather than one large award have been discussed. The

advantages of such an approach include
. * [

® greater certainty of meeting real expénses.

® better protection against inflation.

® victim will not pay federal income taxes on the payments.
® cncouragement of more scttlements. .

o defcndants benefit from continued use of funds,“;

Other changes contemplated in assessing damages or liability afe creating a
tort for risk of injury during medical treatment, modifying the doctrine of
strict habelity, changing in medical malpractice liability, and modifying the

concept of negligence.
. *

B

Conclusion
The topic of procedures n the civil courts fills volumes in most law libraries.

Ths chapter has presented a brief overview of a few of the important concepts
which debaters need to understand. The next chapter will examine procedures,

used in criminal courts, , .

61
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Resolved: That the United States should establish wniform rules .
governing the procedure of all criminal courts in the
nation.

Basic Conéepts‘ : -

Several major-differences between criminal and civil cases, courts, and.pro-

cedures have been developed in the previous chapter3 Unlike civil actions,.
which are based on private individual injuries and are compensated by money

damages, criminal actions arise when a person is accused of committing a
public crime and, if found guilty, must make recompense to society. The
government brings an action on behalf of all citizens and must prove its case
"‘beyond a reasonable daubt,’* a standard of proof more difficult than the
preponderance_of evidence test in civil cases.' :

One major distinction must be made. This resolution deals with procedures,
not the crime itself. Words and Phrases elaborates

As relates to erime, *‘substantive law'" is that which declares what aets are
erimes and prescribes the punishment for commatting them, and **procedural
law"" is that which provides or regulates steps by which one who violates
a criminal statute is punished. and **criminal procedure'” refers to pleading,
evidence, and practice.?

Black’s Law Dictionary offers additional comments on the nature of procedure.

The mode of proceeding by which a legal right is enforced, as distinguished
» from the law which gives or defines the right, and which, by means of the
proceeding, the court js to, administer: . . . devotes the body of rules,
whether of praetice or of pleading. whereby rights are effectuated through
the successful application of the proper remedies. ?
e

An expansive view-of the concept of criminal..law court is supplied by
Judge Richard Neely: **When lay people speak of the courts, they often mean
judges and attqr‘ida,nt judicial staffs of clerks and secretaries. However, the
term courts must be expanded when we talk of criminal law to encompass

. all of the supporting agencies that either feed criminals to the judges or receive

them after conviction.”’* Acceptance of this definition would allow the debater
to incorporate many of the case arcas discussed in the law enforcement chapter
as well as issues involved with prisons. The more generally accepted definitian
of court, however, limits its purview to *‘the_application of the law to con-
troversies brought before it Iand the public administration of justice.”*

S 82
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- A synopsis of the steps involved in the arraignment, trial, and sentencing
in criminal courts in California is previded in Figuré 3. This is typical of the
stages of court procedure in most jurisdictions. For information on other areas
covered by criminal procedure, a quick check of the Federal Rules of Criminal
Procedures or various state procedure statutes will provide an index of topics
relevant to this resolution. . o ) Co
After a brief analysis of delay in criminal courts, this chapter will follow L

the steps illustrated 1n Figure 3 and provide potential case areas as each stage

* of criminal court procedure is examined. \

ERIC
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Delay :
¢ volume of cnminal litigation in State courts is increasing dramatically.
According to recent national estimates, state courts process annually 65 million .

traffic cases. 11 million criminal cases, 1.2 million juvenile proceedings, and .
130,000 appeals.® The rapid increase in civil filings documented in chapter
four 15 paralleled by an equally precipitous growth in criminal trial and ap-

pellate cases: , .

Legislation enacted over the past decade that created new legal r'rghis or

. . new opportunities for legal controversy. such as cnvironmental and con-

sumer protection laws and revisions in small claims and domestic violence
statutes, may account for much of this increase. A related problem of equal
smportance to the state judiciarics is the delay in processing and adjudicating
cases filed 1n state courts. The substantial backlog of pending cascs tra-
ditionally has been attributed to an imbalance in cascloads and workloads

. among judicial districts. a shortage of judges, inefficient case processing
and an overabundance of procedural options and safcguards.”

Many of the reforms noted in chapter four are also used to reduce backlogs
in cnminal cases. At least one study has indicated that court resources have
increased more rapidly than the inflow of new criminal cases. Herbert Jacob
of the Governmental Response to Crime Projectstudied ten cities in parious
parts of the country from 1948 to 1978. The principal finding of the study -
was that. contrary to conventional wisdom, **courts have not been neglected
or starved of resources during the rapid rise of crime in these ten cities.
... While resources (as measured here) increased more rapidly than the
inflaw of cases, case processing seems to have lagged behind to produce an
ever increasing backlog.”’® - . T -

tn.addition to better management_practices, judge training, and modifica-
tions to the tnial and appeals process, several justice reform measures are
addressed primarily to the criminal courts, For example, many jurisdictions
have versions of the Speedy Triat Act which requires trials within a limited
number of days. Community Dispute Centers are being used to direct certain
offenses out of the criminal justice system. These offenses are usually based -
on personal arguments or interpersonal disputes between neighbors or family
members. Diversion to commuriity centers saves resources and leads'to better
resolution of conflicts. Hearings and mediation *‘can be done at a lower cost

'
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MUNICIPAL COURT ..
g " | e Arraignment and bail setting . . )
e Defendant may enter plea :
o Attorney is hired or court-appointed

PRELIMINARY HEARING l

¢ Judge dismisses or sends case
to Superior Court

. SUPERIOR COURT .. L 1 .
. o Defendant re-enters plea .
® Pretrial motions are made
® Trial date set

PRETRIAL CONFERENCE : l

' e Case is reviewed by judge
® Defendant may plead guilty

TRIAL STATUS CONFERENCE E 1 .
(on eve of trial) ,

o Defendant's last chance to plead guilfy

TRIAL >

Additional motions and“hearmgs
o Jury selection
® Testimony and arguments ’ S .-
® Verdict : . ",

&
~—

IF CONVICTED, SENTENCING IS ONE MONTH LATER l
IF-DEATH PENALTY CASE ;
¢ Penalty phase of trial is held
‘e Jury decides whether to recommend death or

life imprisonment without chance of parole-

‘

Figure 3. From the Sacramento Bee, March‘|3. 1983.
Q ’ ' .y a
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than courtroom proceedings, since it is not necessary for the police to serve

. warrants, there is no need for detention or to Have bonding procedures, and

Q
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lastly, there are no social and economic costs to the disputing parties.”®

Limiting Jurisdiction

The, past few years have seen a proliferation of bills to restrict the jurisdiction
of federal courts. Some of the constitational areas that would be removed
from federal review are search and seizure, self-incrimination, and cruel and
unusual punishment. This legislation i an admitted attempt to overturn un-
popular Supreme Court decisions. The hope is that the constitutional balance
between the staté and féderal systems as well as amiong the brariches of
government would be restored by such limits on an activist court. Opponents
cite several potential disadvantages of this approach to judicial reform, in-

cluding / .

® lack of Supreme Court review could eliminate uniformity of the law,
resultinig in confusion and conflicting judgments. :
® federal judges would fear making unpopular, but constitutionally re-
" quired, decisions.” -
~ @ special interest groups would try to influence Congress to remove
selected issues from court review.
o stability of the laws would be destroyed.'®

Another jurisdictional issue is raised by the collateral review v¢ ‘ate crim-
inal convictions in the federat courts. The Conference of Chier Justices has
criticized this review as necdlessly adding a delay in the courts and under-
muning the integrity of the state court system. This conference recommends
barring’

o

federal habeas corpus review of issues not properly raised in state courts
unless cause and prejudice is shown for failure to do so, establish reasonable
time limits within which a federal habeas corpus action must be commenced
and bar federal habeas corpus review when the state court record provides
a factual basis for the state court findings and such record was made under
circumstances affording the petitioner a full and fair hearing on the factual
issue. Enactment of this legislation would permit orderly and timely pre-
sentation_of state prisoners’ claims while promajing. the finality of state
criminal processes and ensuring proper respect for state court factual de-
terminations.!! u
Decriminalization” -
Decriminalization refers to an action which repeals or reduces criminal pen-
alties for certain offenses, The concept is most frequently cited when dis-
cussing so-called victimless crime such-as prostitution, gambling, and use of
illegal drugs. Many jurisdictions have removed minor traffic violations from
criminal court via decriminalization. Nevada allows counties to legalize pros-
titution, and a number of states have reduced penalties for possc;sion of small
amounts of marijuana. Professor Tucker explains the rationale for such action:

65
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. “‘Decriminalization of some forms of misbehavior has been suggested for a

variety of reasons, including decreasing the backlog of criminal cases and the

: belief that absent a victim, one’s actions should not subject him or her to a

) criminal prosecution.’'? The moral justification for society’s regulation of

this type of activity is ambigudus. Some criminal justice scholars note that

all of these areas have the potential to treate victims, ruin lives, and endanger

. the public’s health and safety. Continyed enforcement of these laws also

produccs social inequities and economic costs. For example, over one-half

million people are arrested each year for marijuana offenses, and, while eleven

states have some form of decriminalization, penalties are fOI‘Tﬂldable in other
jurisdictions:

Under federal law as well as the statutes of thirty-nine states. the possession
of marijuana still carrics criminal penaltics, and in one jurisdiction (Anzona)
a sentence of up to ten years combined wn’h a $50,000 fine can result from
‘the possession of only one marijuana cigarette. Such penaltics can clcarly
have long-term consequences for the socicty as a whole when large pro-
portions of the otherwise law-abiding population consume the drug.for its
euphoric effects.™ )

-

Of critical importance int discussing reform of. criminal procedures is the
limited abllll) to cffegt decriminalization under the restrictions of thé debate
resolution. If the more limited concept of *‘court”” is accepted. an affirmative
could bar courts from processing certain cases. However, the activity would

. still be illegal. subjecting the violator to police investigation and arrest. An
approach the negative may wish to explore is use of a counterplan which
repeals the law from the statute books, thus promoting true decriminalization.

’

Pretrial Precedures .
After the arrest of a suspect but before a trial occurs there is a period of
pretrial procedures which._involve the court. This is one area of crimnal
proceedings that ‘provides fewer safeguards for the defendant than either the
policg ‘investigation or trial: )

Once the accused has appeared before a judiciat officer and a determination

of probablc causc has been made. there 15 not necessarily any further right

to have a preliminary cxamination m which the defendant may learn more
and more about the prosccution’s case Of can cxamine potential witnesses.
Similarly, in mést states. a preliminary hearmg is not required at all if there

has bccn a grand jury ndictment, the colirts’ cquating an indictment with

~ . a ﬁndmg of probable cause to arrest and detain. thus obviating the need

' for a hcarmg Often prosccutors will delay the prchmmary hearing until .
an indictment 15 returned and the right to such a hearing is lost.™

Joel Gora'of the American Civil Liberties Union notes that the accused crim-
dnal 15 accorded fewer discovery rights than provided in civil cases. He ex-
plams . .

Nor is the gccused constitutionally entitled to learn about all of the gov-
3 ’ cmmcnt s evidence agamst him prior to the tnal While thcrc must be pre-

sERIC. . : oL 66 ' ’ '
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tnal hearings—known as suppression hearings—on the issue of the legality
of certain kinds of evidence which the prosecutor would wish to introduce
at trial, to sce if a confession was surrounded by proper safeguards or
whether evidérice was illegally seized by the police, the accused has no
_ general right to pre-trial **discovery’” of the prosecution’s. evidence. '*
» 7 -
A closer investigation of the pretrial process yields several potential case
* 1

areas. ’

Counsel
Right to counse] extends to all **critical stages’” of criminal proceedings. This

night includes not only the trial, but also policé questioning, arraignment, and ©

appeal, **The nght to counsel is the mainstay of ouf entire adversarial system
of criminal justice. The development of this right to have an attorney has
largely been an attempt to insure equal justice to rich and poor alike.””'® Thé
Sixth Amendment to the Canstitution requires that the accused has a right to

counsel in all criminal proceedings. If a party is too poor to afford one, the :

court will appoint ‘and pay an attorney to represent an iddigent defendant
This fundamental right now applies to both federal and state proceedings.

. Several arcas related to the right to counsel need further investigation. First,
the accused is allowed to represent himself or herself if the judge is satisfied

that the defendant can do so properly. Since this test is rather easy to meet, ,
it may, in fact, work to the disadvantage of all but the most skilled defendants. -

Debaters should investigate the issues involved with elimination or restrictipn
of this right of self-representation. Second, the fight to counsel is provided
to allow the accused an opportunity to counter the charges brought by the
state. Unfortunately, no other constitutional guarantees exist for the other
necessary components of a good defense for hose unable to afford legal
justice. For example, the services of investigators, experts, polygraph ex-
aminations, or scientific assistance in selecting juries need not be provided
free to any accused. Such assistance remains at the court’s discretion. Pro-
fessor Tucker explains: “‘Congress has provided that in a federal criminal
proceeding, if the court is satisfiéd that such services are necessary it may,
at the expense of the government, arrange (o furnish them. State law may

-offer similar assistance_at public expense to indigent defendants.””"” Since an

increasing number. of such services are required for an effective defense,
stronger guarantees of assistance to the indigent may be necessary if the goal
of equal treatment between rich and poor is to be gttained. .

.
’

.Grand. Juries ‘

The Fifth Amendment to the U.S. Constitution requires that indictments for
serious federal crimes must come from a federal grand jury. While most states
provide for indictment by a grand jury, in many jurisdictions prosecution can

be brought solely on the basis of the prosecutor’s charges. Benjamin Cﬂvilctti, )

former Deputy Attorney General of the United States, adds additional infor-
mation: ) ‘
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Grand j Jurors are laymcn selected froea cross, section Qﬁthc commumty fag
The lead in conducting the grand jury’s proccedlhgs must, petforce, ,béx
taken by the prosecutor. But the prosecutor is not ‘merely an invitee atihiese’
. proceedings. No grand jury can indict without his concurrence. Thus, the
" governinent attorney has a consutuuona]ly based role as the representative
of the execiitive branch; though he rémains an officer of the court, rey, ‘
* sponsible to it for his deportment in the grand j Jury room. s A= e T,
) . l' FY
Civilesti introduces the first potential problem W|th grand Jurles+ "the dual
e of the prosecutor. Claims that most grand juries are merely rubber stamps
forindictments brought by the prosecutor have often been raised. The nature

. of the process seems to-encourage stich beliefs.

On the surface it might seem that the grand jury setting iS/dcll-dc'signcd '
to bring out the *'worst’’ in government attorneys as, advocates: the pro-
ceedings are secret; they are entirely one-sided; the rules of evidence do
not'apply. No federal judge or magistrate physically presides over ihe
proceedings or even monitors thcm in any meaningful fashlgn »

.

Dcnms Golladay, a profeggor of history and polmcal science, cqncludes '

Legally, the grand jury is an independent body convened by a court and -
simply presented with evidence by the prosecutor, a representative of the
N exccutive. But in rcality there can be no doubt that the prosecutor controls

" the proceeding. Grand jury abuse, therefore, is in_most instances synon-

ymous with prosecutorial abuse.? . . :

Another area of needed reform centers on the lack of procedliral safeguards :
during this process. Such reforms have been a long-standing concern of civil

nghts attorneys. Joel Gora notes \ e T

~

~ . there are few, if any, proccdures to control the grand jury’s actions. A .
grand jury indictment can be based on illegally seized cvidence, or hearsay
cvidence, or other matters which would be inadmissible at trial. Histori-
cally, grand jury deliberations are secret, and no adversary process exists
, inside the grand jury room. As a practical matter, grandjuries are usually
.  under the control of the prosccutor, cven though they are technically an
arm of the court. The prosccutor also has,enormous discretion-to present,
press, or drop charges; yet therc are vcry few judicial contro#s over that
‘ discretion.?!

Some or all of these specific procedural issues can be cxplored‘for further
case development, Co
A third issue surrounds the lack of secrecy in grand jury mvesﬂgaudns A
* General Accounting Office report issued in 1980 found hundreds.of instances
of public disclosuré of privileged information aver'a two-year, P&riod.:

Included were 343 witnesses whose identitics were revealed before in-
dictments were returned. (Five of them were murdered, ten were intimidated
and onc d;sappearcd the report said.) The report also found that security
breaches resulted in 147 grand j jury targets being publicly identified before
indictment; twentysthree grand jury investigations being droppcd or de-
laycd the nature of 168 grand jury mvcsngdtlons bcmg rCVcach and the
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The need for secrecy was, best outlined by the Supreme Court 1A its 1979

decision df Douglas Qit Co. v. Petrol Stops Northwest. The Court explained

five reasons for secrecys - o

\ ‘ (1) to prevent the’escape of those whose indictment may be contemplated; -
‘ . (2)'to nsute the utmost frecdomrto the grand jury in its deliberations, and .
to preveut-persons subject to indictment or,their friends from importuning
_ the grand jurors, (3) to prevent subopnation of perjury or tampering with
: ' the witnesses who may testify before (the) grand jury and latér appear at
. “.the tnal of those indicted by it; (4) to .encourage free and untrammefled”
. disclosures by persons whb have information with respect to the commisgion
. . <-of crimes, (5) to protect the innocent accused who is exoncrated from
‘ -’ . disclosure of the fact that he has been under investigation, and frém the
e expensé of standing trigl Where there was no probability of guilt.? '
.o 2T T i T
A The Beneral Acgounting Office offered a 'sefies of possible Jefonns to

W

, “reduce~leaks of privileged.information: R X
bbb . B

~ < . .
e $ screen grand juror$ for conflict of interest. ¢ ., L,
~ ¢ e.mprove'scsurity practices of inv}:stigativc'and.cbun personngl.
" @ develop a proposcd amendment to Rule 6(c} to provide specific guid-
* ance. for handling pre-indictment pfoccedings, grand jury subpoenas, -
5o, - 4nd documents that hd to" disclose what occurs before a grand jury.
e e @ review the Jury Sysiem Improvement Act to.assure confidentiality of °
s - grand jury names. BN LT
. @ &stablish guidelines setting forth munimum sccurity requirements for
L, . grand jufy'materials. " R oL f
‘ 8 require custodians of matérial to set procedures consistent with na-
. " tiona] guidelines. , - S .
o ‘ ."® provide for audits by the Admini_stfativc Office of the Courts of all
LT . custodans to assure compliance. . © .
‘@ evaluate physical grand jury, security and. upgrade or modify defi-
o= ciengies. P - - . ‘ ot

¢ e - LA
( ¢ ’ B ’ ) 7
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.® '+ . Bail and Pretrial Release. - oo ' , : L

The. 1960s witnessed the growth of bail reform afd pretrial release programs-
which signficantly reduced the” fiimber of accused criminals held ip jail -«
‘= awathing tnal, TSday, these. programs drg viewed with suspicion by such
. diverse pohtical apinioh leaders as Chiéf Justice Burger, Seriator Edward .
S Kennedy, and Pcegidcnt Ronald Reagan. A common fear express?:d by those *

. =dvocat|ng a strycter appro#ch to bail. is ‘that dangerous criminals who will

ot 5, £} : .
R (37 ‘commit more crime or flee prosecution before trial are released. Several ke
4 I ( or tlee pre Key.

[A)

-

% N

> elements in:proposed solutions to‘these probléms would
G e s [ ¢

",

“ige ’ S . . o3 oL '
PAJE IR _ ®-require the court to makg an initial bail release decision‘based solely-
R on the likéliliood of thedefendant’s future appearapce-af trial. &
__\ - @ determine whether the relcase of the accused will endanger the com-
R -, i > - 2 ) ¢ -
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@ permit the Court to impose severe custodial restrictions when it finds
that the defendant’s release poses a danger to the cdmmunity that
cannot be alleviated by the imposition of less restrictive conditions.?

" Pretrial status of the accused is important. The American Bar Associatjon
concluded. *‘deprivation of liberty pending trial is harsh and oppressive in
that it subjects persons whose guilt has not yet been judicially established to
economic and psychological hardship, interferes with their ablhty to defend
themselves and, in many cases, deprives their families of support.'*?® Gerald

and Carol Wheclcr noted the shortcomings of most research on pretrial release.
D

There are three basic indicators of pretrial misconduct. missed court.ap-
pearance, rearrest for new criminal charge while on bond, and escape from
prosccuuon or fugitive status. Past research studies in these areas suffered
serious shortcomings. Studies rarely controlled for time or followed de-
fendants from arrest to disposition. Also, these reports seldom represented
defendants from all modes of pretrial release. In addition, such analyses
often failed to analyze outcome of all three, misconduct areas from a single
study population.?  ° \

Three recent empirical studies, which overcame many of these methodological
problems, demonstrated that few released accused criminals flee prosecution,
failed to appear, or committed crime wtile on Bail: ¢

Available research data dispels the notion that hordes of bonded defendants
escape prosecution. Other forms of pretrial misconduct persist but there is
no evidence that high failure to appear and rearrest rates are w:dcspread
among crimirial court jurisdictions. Furthermore, such misconduct is not
scientifically linked to defendant characteristics or type of bail.2

Rather than restricting bail or other methods of pretrial release, other ap-
proaches could remedy any deficiencies in present programs. For example,
speedier trials, reduction of multiple amests during the pretrial period, and
better supervnslon of bonded defendants have all been successful in reducing
problems associated with pretrial misconduct. . .

Plea éargaining

Plea bargaining refers to the *‘process of the prosecution reducing the charge
or charges against a defendant in return for a plea of guilty’'2° to the reduced
charges. Most authors indicate that 80 to 90 percent of all felony convictions
. are achieved through plea bargaining. The American Bar Association 's Min-
- imum Standards for Criminal Justice Section summarized the belief of most
" scholars:

While some have suggested that bargaming for pleas should be prohibited,
most commentators are of the view that the better avenue of reform lies in
giving formal rccognmon to and controlhng the ncgotiation of pleas. The
latter position is taken in the standards.®

Among those reasons most frequently cited for the extensive use of plea
bargaining are
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® too many cases and too few prosecutors and judges would cause the
ju:ﬁ%systcm to break down if all cases went to trial. .

® 0 wded frisons encourage judges to sanction pleas.

 plea bargaining significantly reduces the time needed to prosecute a
case; thus prosecutors and judges can show a high caseload. .

@ pleas are used to keep cases away from lazy or incompetent prosccutors '
or judges.

@ pleas are used to avoid 1mposition of penaltics that attorneys believe
are too harsh. ’

@ the prosecutor may use plea bargaining to save a weak case from
losing at trial. >

A growing number of criminal justice professionals find significant dis-
advantages 1n the confinuation of plea bargaining procedures Objections most
often raised include . -

]

j @ pleas circumvent the intent of the legislature in establishing penaltics
for cnme. . . o

e defendants who may be innocent are coerced info plea bargaining
through fear of conviction. , .

@ pleas breed public disrespect for the law because .of the common
perception that pleas lead to light sentences. .,

@ the proper functioning of judges and prosecutors is blurred as pros-

. ecutors assume judicial responsibilitics through pleas.

A “® criminals who plea bargain are returned quickly to the streets where

they can commit more crime. ™ .

Although the Supré:fn#:COurt has found plea bargz‘ﬁm"ng acceptable practice )

Coaf conductedt in a fair and orderly manner, a number of states have placed

restrictions on 1ts use. Alaska has barred plea bargairiing since 1975 Attorney |

Marv Braverman notes the results:

In"a study released in July 1980, the Alaskan Judicial Council cqmpared

the criminal justice system in Anchorage, Fairbanks, and Juncau during

the years both immediately preceding and following the state’s 1975 plea
bargaining ban. The council found that the ban did not cause court processes

to bog dow (these processes actually accelerated). Defendants continued

to plead guilty at about the same rate. Although the trial rate increased )
substantially, the number of trials remained srhall. > o

North Caroluia and New York have also placed restrictions on the use of plea
barganing as did California in its Career Criminal Prosecution Program. This
program ‘‘screens all defendants, isolating repeat offenders who then are
prosecuted by a special unit. Although defendants in the program are not
offered bargains, most of them still plead guilty. In the program’s Second
. year, only 20 percent of the cases of career criminals went to trial, compared
with 16 percent of thé group passing through the regular system.”?34 )
Modification and reform of plea bargaining procedure is an important area
for consideration in any discussion of the justice system. Since the criminal
court judge must sanction each plea, procedural changes could drastically
alter the use of the technique. . -, ) :
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Pretrial Publicuty .
Two provisions in the Bill of Rights clash in the issue of pretrial pubhcity.
The Sixth Amendment guarantees the accused a fair trial, while the First
Améndment provides for a free press as well as the concept of aceess to
information. A series of Supreme Court cases have supponed the right of a
trial judge to close pretrial heanings under certain circumstances. After the
precedent-setting Gannetr decision, trial judges agreed to about half of the
fifty requests for closure, Trial courts alsv assue gag orders that restrict the
comments trial participants can make to the press. If enforced, these proce-
dures reduce the flow of possible prejudicial information to-the media. Only
in rare instances may a court Lonsntutlonally 1ssue an order directly restramning
the press from publlshmg information. even if it reflects adversely on a
defendant. : £
Agaisst this background of prOtccung both the rights of the accused and
the media and its sources lies a debate on what type of information is prej-
udicial to fair trial rights and what remedies are appropriate. Professor Don
Pember of the University of Washington lists the type of information most
attorneys believe is prejudicial to the accused:
® confessions or stortes about alleg1cd confessions that a deferidant is
said to have made.
® stories about the accused’s performance or rcfusal to take lie detecfor
‘tests. . - .
® publication of past cnmmdl record of the accuscd . .
® storics questioning the credlblluz of witnesses, )

® nfdrmation about the dcfcndant scharacter associates, or personality.
® storics that jnflame the public. ¥ . -

A study conducted by Professor Siebert of Michigan *‘reported that judges
believed publication of criminal records, petformance on tests, and infor-
mation about confessions were potentially the most damaging kinds of sto-
ries. "' Empirical support for these fears has becn published:

Inlate 1973 two soctal scienists at Cgl).lmbm Unlvcrsny s Bureau of Ap-
plied Social Research. Allen H _Barton and Alice Pddawcr—Smgl.r reported
that a three-ycar study had pmduccd evidence: lhdl Jurors exposed 1o prej-
udicial ncws stories were as much gs 66 percent more likely to find de-
fendants  gutlty than jurors who read objccu‘« ncws reports, '’

Despite a number of studies that produ«.ed slmplar findings, there 15 still
disagrecment over the impact of SULh publicity. Professors Tans and Chaffee
note : . N (

It has yet to be’shown that there is any correlation between the amount-of
publicity given a case and the probability that the_defendant will be found

guiity or given a severe sentence At another level. there is no evidence

that a ~'prejudiced™ yuror is more likely to judge a defendant guilty ér to

hold out more strongly for such ajudgmcnt plausible as that po;ﬂblluy

may seem. ¥ . : .

]

, Among those remedies often suggested to alleviate this potential problem
are : ’ e .
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® closure of pretrial hearings.: .

® court sealing of pretrial and trial papers, transcripts, and cvidence.
® restraining orders on those involved in criminal proceedings.

® change of venuc and trial postponement to reduce the impact of prej-
udicial publicity. R
voluntary guidelines and agreements with the press through press
councils. ¥ .

Other Pretrial Issues

\ .
I addition to those 1ssues algeady covered under pretrial procedures, several

other areas are usually mentioned as réquiring reform. Before a defendant is

allowed to stand tnal, the acquged must be mentally competent to assist in
his or her defense. This requirement has ‘nothing to do with the insanity
defense, but 15 a separate set of procedures ‘which could lead to civil com-,
mitment proceedings of the accuged™ These procedures used to determine
competency ‘‘may result in an increased infringement of the rights of the
accused. Bail is usually denied during the period of competency evaluation;
the evafuation may take place in an unnecessarily restrictive environment;
nghts to a speedy trial are jeopardized, the commitment procedures are less
stringent than civil commitment procedures and the defendant is usually held
longer thag necessary for an evaluation.”™** - '

Anothearl%de surrounds compulsory psychiat ic examinations for victim
witnesses 1n rape cases. California’s recent la»rt{ering such exams has'been
upheld i recent court tests.*! Other reforms center on the use of new tech-
nology to speed up arraignments. Several exfperiments in speeding up the
arraignment process are now operating in Califomia. San Diego and Sacra-
mento counties have closed circuit video-hookups between jail and court-
house. Defendants in misdemeanor cases may voluntarily select arraignment
via television instead of appearing.in person in court: T

-

Shenff's officials expect the current 48- or 72-hour period between the
ume of arrest and arraignment can be reduced to perhaps 24 hours, thereby
relicving overcrowding if some of the defendants are released following
arraignment. )

The system also%s expected to cut costs of transporting inmates to the
_courthouse, one block from the jail. and decrease the possibility of escape

N .

by inmates.* .
v ‘ ) ’

Trial Proceedings o,
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Most défendants never reach trial. However, wirtuatly all those accused of a
crime have the right to a trial by jury unless the offense’ is ‘‘petty.”” The
accused in a criminal action has more rights than the defendant in a civil

action, although there is a simiilarity between the procedural guarantees. Among

the more important due. process guarantees are

L dcfcr?dant must be informed of the charges so he or she can prepare’

a defensc. -~
Ic .. LY




"While trial procedures provide strong safeguards for both society and the,
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@ defendant must be given a ospccdy. trial... |
’ @ trials are open, no secret tribunals.
® 2n impartial tribunal determines guilt or innocence.
@ ajury must represent a fair cross seetion of the community. B
® defendant has the right to confront and cross examine witnesscs,
® the prosccutor may not knowingly use false evidence. hide or suppress
evidence. or conduct the procecdings In a pTCJUdICIaI manner.*}

.

accused. several areas are often mentioned as requiring reforms.

Insanity Defense .. h ) .
The finding that presidential assailant John Hinkley was not guilty by reason

of insanity added fuel to the fire of reform of the insanity defense, President

Reagan’s proposed Criminal Justice Reform Act *would redefine msanity in

the federal criminal code so that the .party seeking to assert the defense of
gsamty would-have to show that he did not have the capacity to know the

nature of the act he was engaged in.”** Montana and ldaho have abolished

the insanity defense. At least eightcen other states have proposed 5tata{ory

reforms to this defense in the past two' years, State Government Ne

Japuary 1983 reports:

At least cight states have enacted legislation providing for guilty but'men-
tally ill a5 an additional verdict alternative. These are Alaska (June 1982),
Delaware (June 1982). Georgia (Jung 1982). Hlinois (1981). Indiana (1980). :
Kentuchy (June 1982). Michigan (1975). and New Mexico (March 1982). - o)
Al of these statutes require that « defendunt found guilty but mentally 1l P
be provided with treatinent in 4 mental imstitution or prison. Subscquent

' to the treatment. th defendant must complete the rumamdcr of his or her
seatenec 1n prison,**

In uddition to shifting the burden of proof to the defendant, “other progcdurai
changes would create a unifdrm test of insanity. Currently four different legal

tests are used for insanity in United States’ jurisdictions: ) . .
. -

] mcapabl«, of telling nght from wrong (M*Naghten rule)
@ act was a product of mental discase or dcfc;.t (Durham rule)

o ability to conform conduct to the requiremints of the law (American
Law Institution‘s Model”Penal Code).

@ uct was the result of an wresisuible impulse (modification of M'Nagh-
ten). ¥

The defense of nsanity concedes that the accused comnutted the crime but
should not be held acgountable for his or her actions. Uniform standards are
important singe the insamity defense reflects the important concept that an
individu.ql'ls accountable for his or her own actions.-

Cameras in Court .

: . . ' .
The 1ssue of allowing television cameras in the courtroom to broadeast the

1 “proceedings has been litigated and legislatively debated for ngany years. Cur-
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rently, the federal courts forbid any direct broadcast of proceedings while
thurty -e1ght states permit some kind of camera or broadcast coverage of their
courts. Each of these states, however, has its own procedures and regulations
of media in court. None alldws unrestricted access over the objections of
either party. Much of thé opposition to expansion of electronic media access
comes from trial attorneys and judges. The arguments most frequently cited
by opponents of broadcast media in the courtroom center on the impact of
such coverage: . .

-

® broadcast coverage will invade the privacyLof participants in a more
dramatic fashion than other types of news coverage.
® witness’s reputation could be damaged more casily since television
heightens recognition and has lasting effects.
® some witnesses may be reluctant to testify in the presence of cameras
® since most judges are clected, they &ay feel undue pressure to allow
broadcasts in questionable cases.
® most courtrooms are not designed to inconspicuously accommodate
cameras ~
® attorneys, Judges, and witnesses might play to the cameras and the |
+ viewing audience and not pay attention fo the trial.
_® use of cameras may have an effect on the consciciis or unconscious
judgment of jurors.*
® only sensational trials will be broadcast, thi® conveying a distorted
view of the workings of the justice system.
® sclective cditing of trial coverage will present a distorted view of real
trial proceedings. ‘ .
@ clectronic coverage reduces a dcfcndant s chance for a fair trial.
4
Those who favor increased access of the electronic media to the courts
arguc both the advantages of allowing media coverage and the lack of~em-
pirical support for the fears of opponents to such coverage. Proponents stress

the following pomtm. implications from media coverage of trral proceedings.

‘e tclulslon coverage can prcscnt a unique opponumty to cducatc the

public about the justice system.
® media coverage would enhance the First Amcndmcnt s protection for

freedom of the press.

®_n,court broadcasts would reduce the confusion of mcdia coverage of
major trials by reducing out of court disruption.

@ respect for the functioris of judge and lawyers would increase.

Those advpcates who favor increased electronic coverage of trialy observe
that no one 1s 1 favor of unrestricted media access. The judge could bar
coverage if he or she feft the presence of TV cameras would prejudice de-
fendants or inhibit testimony, Most state procedures allow either party to
object to such broadcasts and, by this objection, to veto court media coverage.
Certain types of cases of tesumony likely to violate privacy are exempt from
coverage. Finally, most trials can be covered by newspaper or magazine

(\bg:mers so the incremental problems assocnated with additional pubhcny are

O
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Most of the scientific research indicates that many of the alleged problems
feared with use, of cameray in court fail to materialize. **Empincal evidence
gathered in Washmgton Wisconsin, Florida, California, Louisiana, and Ne-
yada between 1975 and 1979 points to broad but consistent cohclusions about
the impact of news cameras on trial participants and the trial process. e
Indeed, extensive evaluation of cameras in Florida courts disproved most
fears pf their use:.

At the coné‘smn of the year of cxpcnmcntatlon it had ordered, the Florida
Supreme Court saw none of the adverse effects which opponents had pre-
dicted—grandstanding lawyers, posturing judges, inumidated witnesses,
distracted or fearful jurors. The court concluded that *‘the assertions are
but assumptions unsupported by any evidence. No respondent has been
able to point to any instance during the pilot program period where these
fears were substantiated.””0

. L 4
Cameras may add little to the already prejudicie’ .ature of judicial pro-
ceedings. Susanna Barber, ‘a professor of mas' .umuiunication at Emerson
College, notes :
* . -
However, the large quantity of available literature indicates, at 4 minimum,
two very important points. First, that many of the prejudicial behaviors
said to result from the presence of camferas in courtrooms are, in fact,
operative 1n the courtroom regardless of the introduction of cameras. Sec-
ond, that many unfair aspects of trials are not attributable to broadcast news
coverage, but to-the nature of the trial process in gencral. !

Indeed, Dr. Barber notes that the presence of electronic devices may. increabﬂ '

the fairness of a trial. ‘*It does not seem unreasonable to suggest that news
camera coverage has the potential to make trials more rather than less fair:
with the added public scrutiny that accompanies the eye of the camera, some
of the blatant prejudices d:scussed earlier might be diffused, if not elimi-

nated.’’?
TV coverage of court proceedings is an appropriate issue for debaters to

investigate further. The large number of responses to media access to the trial
provides arguments on both sides of the issue. The variety of state procedures
regulating electronic coverage also establishés a presumptive case for uniform
standards. '

Testimony

Much of the information introduced in a criminal court comes as testimony
offered by witnesses. It is a well-accepted conclusion that eyewitness iden-
tification of an accused is one of the most persuasive forms of evidence in
Jurors” perception of guilt. Yet, this type of evidence is also among the most
unreliable. Witnesses are usually poor observers of a crime situation, eyesight
is sometimes poor, viewing conditions are suspect, susceptibility to suggestion
is high, and memories often fade. These factors contribute to promote pro-
cedural reforms' which would restrict such eyewitness testimony without other
supporting evidence.

' - 76
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| Another form of testimony recently criticized is the overreliance on expert -
. . .- Lt .t . s
witnesses, especially psychiatric testimony. Journdlism Professor Roberta Shell
notes the growth of such~testimony: - .

During the lust scvgral decades, courts have become increasingly willing

to call tor and rely on psychiatric tesumony when trying to answer cxtremely

difficult legal and moral questions. Psychuatrists in turn have come forward

. with new, more complex, and at times bizarre explanations for human
behavior Today, “forensic psychiatrists’™ (defined as psychtatrist in the
service of the law) have crucial mput in deciding, for example. which. .
parent should have custody of the children in divorce cases. whether an™#" '

clderly person must be involuntanly committed to, a mental hospital, whether

a convicted criminal should go to prisgn or a psychiatric facility. and, most

dramatically. whether a person convicted of a capital offense should go to

sanl for hfe or be put vcmh.“

Critics claim that such diagnosis 15 guesswork and that there is **no conclusive
evidence proving that a psychiatric observation or opipion is any more reliable
than ‘one offered by a layman using common sens¢ and everyday experi-
ence.”* The resulting problem is that juties tend to view expert testimony
as "more credibje than non-cxpert testimony. The problent is compounded
snce such witnesses receive special treatment under the rules of evidence.
Several procedural remedies are available te offset this bias. These reforms
range from barring cxpert witnesses entirely to changing the rules of evidence
Herbert .Fingarette, a professor of philosophy at University of California;
Santa Barbara. argues ‘
. I do not think the experts should be allowed to testify on the same issue
8 that the Jury 15 supposed to decide. The experts Should give information
about the person. factual, descriptive. and diagriostic information. But such
questions as did the persori appicciate the cniminality of his acts, and could
the person conform his conduct to the faw? are criicial legal questions. and,
as such. they are for the Jury to decide It would¥pe useful if the courts
were not to allow the experts to comment on that giNston.” o

tape, picturephone,
the mass com-
rved

" A third type of testimony 1s provided by use’ of vid
teleconferencing. film. and audiotape. Dr. Eshelman, chai
munication department at Central Missouri State University, 0

In numerous states audiotape recordings, motion pictures, and videotapes

have been admtted as evidence. Such use. however, is limited by local
jurssdretional authority . which must be ascertained previous to the proposed

or actual recording. * i

An increastng number of states and courts arc becoming receptive to these
alterfative methods of mtroducing testimony and evidence in their scarch N
for truth.* ' . -

The possible range of such systems is virtually limitless:

Video has the potential for improving the administration of justice: It is
capable of reducing costs, accelerating the process, and presenting the
~-whole™" truth. As the use of video mushrooms in our beleaguered judicial .
.syslcgr’x. the tradimonal concept of trainifig tapes will be augmented and

ERIC o 7Y
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surpassed by |mdgmdt|vc and innovative uses. videotaped depositions, tes-

timonies, confessions and tnals¥cffective teaching tools for students of the

law, court employees, judicial admimstrative personnel and the public, and,

efficient methods of collecting vital facts ‘and informatjon and presenting
. them in a fair manner. ¥

U.S. Circuit Court Judge Joseph Weis enumerates other advantages including

® reduction 1n the cost of litigation by speeding up the trial, reducing
-travel expenses, and lawyers' time.

® greater availability of evidence from experts who wish to testify but
cannot travel.

® closcd circuit TV would reduce judges’ travel ime by allowing con-
ferences and motions to be broadcast to his or her chambers. 58

A final form of testimony that has engendered a great deal of debate in the
legal community is the use of hypnosis. Hypnosis of witnesses has been a
tool of law enforcement investigation for many years. Examples of its effec-
tiveness in refreshing the memory of eyewitnesses can be startling. Despite
these successes, a number of legal scholars are concerned about the intro-
duction of such evidence at trial. Bernard Diamond, professor of psychiatry
and law at the University of California, writes

A witness cannot dentify”his true memorics after hypnosis. Nor can any

* expert separate them out. Worse, previously hypnotized witnesses .often

., develop a certitude about therr memorics that ordinary witnesses seldom
exhibit. . The hypnotist often unconsciously cues the subject into stating
certain things. Then, when they prove correct, the hypnotist believes the
memories to have been recalled independently by the subject. . .. In fact,
the subject may hdve been responding merely to cues of the hypnonst who .
knew all along from other sources what the actual facts were.?

Other problems with hypnosis include the lack of an agreed-upon definition,
possible contamination, of the witnesses’ memory, and the difficulty in as-
sessing the credibility of the witness in a hypnotic state. Procedural reforms
are suggested by Syracuse Unnerslty Law Profcssors Alderman and Barrette.

the mhcrcnt unreliabulity of hypnosis at this tlmc suggests that nothing but
uncertainty and argument can be gained by the continued use of hypnosis .
in the criminal justice system. We belicve that a total per se exclusionary
rule, appllcablc to both parties, 1s preferable tq the continued possibility
of usc in any case by the prosccution. Short of an exclusionary rule,.
however, there is a critical need for adoption of strict rules of use, to curtail
in the best available way the system’s use of a process. |nhcrcnt|y suspcct
because it deprives litigants of their rights. 5

Other forms of, testlmony in addition to those mentioned should be re-
searched on this debate resolution. For example, use of informants as primary

" witnesses in cnminal cases has been questioned.'Also, entire categories of

potential witnesses are unable to testify even if they have knowledge about

_criminal activity . These privileged relationships include husband-wife, doctor-

patient, and priest-penitent. Some jurisdictions also recognize privileged com-

L
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munication status for social workers, psychologists, arld counselors A final

issue 1s presented by the use of grants of immunity to compel testimony Such

procedures have been indicted by a number of legal commentators.

.

Exclusion of Evidence

The final illustration of & major case area representing trial procedures is the
exclusion of certain types of evidence. In general, the justice system secks
to consider as much relevant evidence as possible before a legal decision is
reached. However, vertain categories of germane information are not allowed
to be presented during a trial. An example of a new category of excluded
evidence 1s provided n rape shield laws. Michael Graham, professor of law
at the Univensity of IHinois, explains y .
Over the last two decades, Congress and numerous state legislatures have
perceived o need to protect the privacy of an alleged rape victim from
unwarranted ,public intrusion and to make the prosecution of rape cases
more equitable for rape vicms. In addstion. " the ordeal a woman faces
- during tnal was felt to account for the reluctance of many women to feport

T~

sesponse took the form of statutes imiting to a great extent the admissitnhity
of evidence as to the past sexual behavior of the alleged victim *!

Another recent mudification demonstrating a hove toward allewing pre-
viously nadmussible evidence at & trial 15 represented by recent court decisiohs
on the use of polygraph results. “*While the results of he detector tests are
not routinely accepted as admissible evidence. anumber of states perniit their

introduction 10 some circumstances (e.g . Cahfornia. Indiana. Ohio. Wis-

consin). Moreover. results of lie detector tests have been held as admussible
according to the tral courts” discretion in several federal circuits."*% A recent
Caltfornia Court of Appeal’s dectsion, while not ruling that poly graph results
constitute admissible evidence did indicate that they can na longer be auto-
matically excluded. The state will be required to pay the fée for such tests
for mdigent defendants and for the extra court tme required to adjudicate
issues-rased by introduction of this evidence. In addition to increased,costs.
Rex Beaber. an assistant professor of. medi¢ine at UCLA. believes the ac-
racy-of such tests 1s in doubt: A\. :

The polygraph mdustry claims an impressive but exaggerated gccuracy rate
. of about 90 percent, Even accepting this figure poses a real dilemma If
juries accept polygraph results. they must erroncously let frec 10 percent
of all guilty suspects If they 1gnore the results, the time and money spent
putting on the eviderice was wasted.®* -

r experts believe the actugl rate of ‘rectiracy is significantly below this
srcent level. Kleinmuntz and Szucko conclude:

Ye have presented evidence showing that polygraph judges have a high
te of misclassification and that the particularly damaging by-products of
these errors are £.4¥ posiive judgments which,may label as many as 50
\ccm of nnocent suspects as guilty. We have also argued that there arc

PR
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motivational factors that bias polygraphers in a way that causes falsc positive
errors. % . . .
A last area of inadmissible evidence is that which is the product of an
illegal search or seizure. This doctrine, known as the exclusionary rule,
. vperates under the theory that the suspect goes free if the constable blunders.
This rule is one of the most hotly contested issues 1n criminal justice literature,
“*Critics of the rule generaily contend that the rule impedes effective law
enforcement, places an unreasonable burden on law enforcement officers to /
master the intricacies of the fourth amendment, and promotes disrespect for
law and order by releasing criminals on technicalities.”"%* Advocates of the
rule stress thiee major issues:

® it 15 necessary to protect indwvidual rights.
® judicial integnty demiands that the coun refuse to sancuon illegal

activity.
® exclusion of thl,s evidence will serve to ¢ 11 rth amendment vi-
i olations.® . ¢

All these assumiptions on both sides of the issue can be effectively chal-
lenged, One of the major questions posed by defenders of the exclusionary
rule is what will replace it if the rule 15 eliminated? Arong legal commentators
the following remedies emerge as either supplements or replacements for the

> . exclusionary rule: .

® Good Faith Test—the rule would not operate if the law enforeement -
official acted 1n reasonable good faith belief that the seareh was con-

stitutional.
® Damages—the police officers ‘who cngg{ in 1llegal searches would
be civilly liable for their behavior.
® Dusciplinary Proceedings>the law enforecement official would be sub-
Ject to discipline by the approprmtc govémment agency for conducting
illegal scarches.®” . A
® Ombudsman—a cniminal procedures ombudsman would mvcstlgatc
mstances of alleged police misconduct. publieize the resuits, and au- ’
thonize appomtmcnt and payment of ‘private counscl to sue the re-
sponsible ofﬂcnals ,

Despite the widespread bchcf that the exclusionary rule results in the un-
warranted release of thousamds of felons, in fact, if is seldom invoked. A
GAO study reported. “‘illegal searches and seizures accounted for 0.4 percent
{four n 1,000} of the cases United States attorneys declined to accept for
prusecution and apparently accounted for roughly 0.7 percent of the eriminal
cases dhsmissed or criminal-defendants acquitted after the prosecution com-
menccd Thus, approxnmatcly eleven of e¥ery 1,000 federal criminal defen-
dants may be set free by the operation of the rule.”*® A study by the Institute
for Law and Social Rescarch that examined the %peration of the rule in

- Washington, D.C., discovered ,

—tane in Washington, D.C., prosecutors dechined to proceed with approximately
t pereent of all arrests because of Fourth Amendment violations, 77 pereent

Qo . . ) o
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of these rejections occurring in narcotics cases and other cases classified
as ‘'victimless crimes.”” Of the cases droppedsby prosccutors after initial
acceptance, less than 1 percent were attributed to improper police conduct;
none of these cases involved crimes classified as violent. . ‘Y

In its multicity study, Inslaw congluded that issues relating to the exclu-
sionary rule “*may be substantial in terms of legal theory, (but) they appear
to have little impact on the overalt flow of criminal cases after arrest,”’ 70

A number of legal scholars have concluded that additional information is
needed on the effects of the rule and the impact of its alternatives before any
. policy decisior is contemplated. - )
s

" Jury Research

. The assumption of a guarantee of a fair trial before an impartial tribunal has
been challenged through the research efforts of a group of social scientists
who have examined the legal process. Rather than acting as a passive unbiased
judge of facts, most juries represent a very active microcosm of society’s
biases. Among those areas investigated by researchers are studies dealing

+ with jury size, jury instructions, voir dire, effects of publicity on verdicts,
the impact of inadmssible evidence, the effect of videotaped testimony, the
_effects of defendants’ characteristics on jury decisions, the influence of juror
traits on verdicts, and the effect of unanimous or non-unanimous verdict

, requirements.”", The courts are increasingly willing to incorporate these re-
search findings igto their decisions: For example, recent court rulings that
have reduced the size of state juries, repealed the requirement for unanimous
verdicts, Allowed admission of videotaped testimony, and permitted states to
allow cameras in court all cite research results which indicate that such actions
are exther desirable or, at least, have no significant negative consequences.

Certainly, these research studies can point policy makers in the direction

}of needed reform. Bescarch indicates that many instry'ctions given by the
judge to the jury are incomprehensible to those listening. Such information
should be used to fewrite these instructions in plain language using only
modest linguistic changes. Otherwise, Law Professor Robert Charrow notes,
incorrect verdicts may result: :

If jurors are unable to adequately comprch‘é‘nd the law that they must apply
in reaching their verdicts. it may be that many verdicts are reached cither
without regard to the law contained in the jury instructions or are reached
using the incorrect law. In short, if jurors cannot understand the judge’s
Instructions, the vitality,.of the jury system itsclf is open to serious ques-

n
tion. ) e

'
.

Other statistical data can be used to demonstrate the need to modify methods
used to select a jury pool. This practice would ensure a more représentative
jury yielding a bettet reflection of the makeup of the whole community.™
Some problems océur with the generalization or ecological validity of
extrapolations based on most legal research, Speech Communication Professor
. o . S ) Coa 8
ERIC | 8L
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Gerald Miller of chhlgan Statc University notes some of the more obviaus
problems: - . X . .

’
® most research_has uscd college students, not actual jurers, Collegc
students are gcncmlly youpger and bettcl‘cducatcd than most jury
panels.
® students are gescarch wise and they will not react to cxpcn‘g)gntal
. conditionstthe same as actual jurors. c.
® the amount of information prescntcd is considerably less | than ina rcal
trial.
® many cquﬁmcnts use audlotapq or 2 written synop$ f lmﬁdrtant
information instead of simulating live trial situatiops. % .+
® many cxpcnmcnts -do not prowdc for full deliberations.™ . -

Each of these factﬁrs independently C'Ontnbutes to a distortion of the appli-

. cation of this research to the vagaries of the. legal process. Thus, debaters

using Such studies must be extremely eareful in the extrapolatlon of their
data, i .

- -

Sentencing

One of the major feforms in the criminal court system over the past five years
has been changes in sentencing procedures. Jurisdictions have experimented

with creative punishment which emphasizes alternatives to incarceration. Ron-

ald Boostrom and Joel Henderson, professors at San Diego State University,
offer this insight: .

-~ ;

' <« N Y . i

The concept of creative punishment has been defined as. an attempt to
design a mode of*constructive punishment which considc\tg_th’c neceds and
characteristics of the offender and his motivation, This focus allows for a
personalized and structured sentencing plan.to be developed which meets
. the nceds of the offender, susticg. and community or v.ctim reparation.

" While rehabilitation is a component of this concept, creative punishment.
‘dlso includes restitution Aind retribution as.important components of scn-
(cncmg Such a condeptualization allows for & movement foward recog-
nizing other forms of pumishment besides traditional incarceration.”™ ™

.
'

Juxtaposcd agamst this tend to individualize punishment 15 amoveto* ‘get
tough” with_convicted offenders. This attitude is manifested in mandatory
sentencing laws, which eliminate judicial discretion by requiring imprison-

_ment for selected crimes, and by determihate sentencing, which sets the term

of imprisonment while allowing judicial discretion to prescribe the penalty, ™
By 1982 over half of the states had some form of mandatory and/or delerminate
sentencing laws. Both of these statutory provisions reduce the flexibility of
the judge to sentence the convicted felon. Evaluations of these new procedures
reveal mixed results. Mandatory scntencmg results in plea bargaining to a
reduced charge in a number of cascs, 7 and evidence exists that mandatory
senfencing results in greater recidivism rates and leads to more crime.™
However, additional studies are necdcd bcforc the impact of these statutory
changes becomes tlear, - ., 4 '




~ e - - . - : . 1

« . \\ - .) l

v - ¢~ AP N B
Crimuingl Court Procedurese S : . 75 -7

, P N B} R S - . - v Lo ¢ 3
< s Capual Ptutt"hrm'm ‘ ‘ L - < . & |

By. the eﬁi of 1979, thtrty-scvc:n states had eapltMment statutes. Al-

. thuugh the sentence death has been earned out only four times in the past

7, fourteen years, 4t » stullrhotly- -debated Iegal and mord] issue. At the end of

_ 1980, Ammumpmuns Id 714 persons under, sehtence of death,,newa- |

* ¢ paper repofts m early 1981 placed the total at around 750. . . . Public opinion, S

- __furthermote, 15 strungly in favar of eapttal punishment. about iwo-thirds of ' T

_ all adults indicate support of the death penalty for murder, and this proportion e

e -~ has beeﬁ increasing in recentyears.”" " . A
., The justification for the death sentence j§ twofold. it strcngthens deterrence
and sugety fequires such a drastic penalty . Proponents of the deterrenge effect

. argttc,(ﬁat >w’nt and consistent applleatton of the deatTt penalty would\detef .

b othem frum «.ommtttmg murder and other'serious crimes. Studies conducted

.. - by l;hrht.h and data review ed by Yunker indicate that  c4pital punishment does .

% dwruse the homicrde rate. Professor Yunher T reviewed a variet f studiey” .

.

e

.

]

s and concluded o . - ‘A ¢ .. |

T, . Q mtnd thc eVIdt,ncc suggt,su th.tt were thc death penalty to be ¢ - o,
/u%y lnﬂlelcd upon convicted murderers, the Homicide rat in this .- - 7,

- untry would bo fraction of what 1f 1s toddy, and-a large propoftion of kS :

O the over 20,000 anhual victims of hofificide would be saved In addlgon . . o

1 would expect substantal reductions 3l other tyges of serious cnmc s ~ .

- . ) 8 . ¢ ' N
' ¥ AR - . ) N \\ , ’

s X
-+ | Thesg con@@ions have been Lhdllenged by a number of other researchers

methodo %MI problems {n a\ddltlon several authors attempted to replicate ©
Enhtlich’s workfbut most discovered no evndence of detefrence Other re-

. searehc(s have utlltzed different methdds to reachithis conclusion: * '
. (¢ \ [l

1. Wlih:xm Byuley pravided evidence that increasing the *“celerity®’ (gt‘capn.tl
pumsh}nent—thq speed with whick execations are carried‘ouit—is not lt(cly

to produce deterrent.effects, Kilman Shin, in a little known bat gkeellent s
volymic, has undertahen numergys tests of the déterrence hypm}tcsn (some *
mvdlymt. cross-patonal data), a]l with ncgdth results, Gary Kleckshas
pubhshed 2 brilham study suggesting that, in thé United States. gun own-
ership-has a da‘rg. [rgpact on homicide rates while cxccutlons have no
sigmficant 1mipact. Fmally, a recent papcr "by Bowcrs and 'Pierge uscs

a

.. “montlly homcide and execution rates (1907 63) for the state of New York
0 and finds that; mthcr than dCl‘lﬂE as a delerrent, executions may dClUd”y

stymulate homicide. ot s ' - N
i3 - r - . i 4 *
Y ¢ ,5 . / . P . . - "‘-"T.- , 3 .

- b

. ﬂte viéw. that sguety demandy upital puntsl}mcnt is most pe{suaswely

. stated by Harvard’s James Q. Wilson. However, other, legal Lommentators

. have argued the valdity of the sutial re;{énse Whether the stdte should b’e

. the aetwe agent in tahing’ u-human ltfe 15 & profound issue which deﬁes "tsy

answers, but it s.centam to requi’re the best, research effortt of the d;bat%}m
thlS rcsolutto,n. PR
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_ Part of the move to creative punishment rcprcscnls a device to have the
cnminal make restitution to the victim. Restitution can take the form,of
monetdary payments or service hours to compensate for injury or loss resulting
from the commission of cnime Too often the crimingl justice system seems
to be more concerned with the nghts of the accused than the well-being of

the victims of cnime. State and lucal goyernments have established a number,
of progmms to help the vicum. A partial hst ot su;h programs includes.
4

0 establishing victim-citizen units i police and prosecufors’ ofﬁcu z
® compensation programs to cover uninsured mcdn«.al losses and lost
wabes.
® authorizing lawsutts against the mmmal respofisible for the injury.
. ® sct truining programs to fake the pohc:c more sensitive to the necds
and fears of victims. ¢

In addltwn to tgese programs, procedural changes are nceded in | sentencing
to encourage dué consideration for the victims ,of crime. For examplc fines
of criminals. could be used to fund Compensauon ptograms

-
11 -~

" Insome states laws have bccn adoptcd cstabhsﬁmg compensation programs.
buglegislatures have failed to fund these programs, which rcndcrs the effort
meaningless. .
\ One of the most successful new cpm.cpts in funding compensation progrants
is the penalty asscssment plan, whereby persons convicted of a cnime are |
¥ assessed 'a certain amount whlch gocs dircctly to the compensation pro-

gram. ‘\ . .
Robert Grayson of the New Jersey Council on Crime Vlcums offers another
suggestion: - R /

Many states are bcgmnlng to take’ astrbng stand on restitution in propcrty
loss cases as well as in pcrsonal injury cases. St[ongcr statutes mandating
restitution as an alternative to incarceration have brought the issuc te the
forefront of public attention and have been generally successful.

- Rcstltuuon has also been Ordeged ds’ pan of a scntence which, includes a

jail term. In cases’ of fraud and **flim-flams,” “restitution is’ frcqucntly .
ordered so that the' victim, who niay have lost a life’s savmgs. is truly
assmed 8o

.
.

“ . .

"Thus, creative use of sentencmg procedures couid s:gmﬁcandy aid in bal-
Ancing the scales of justice. Such an approach needs uniform standards
Grayson argues, “"The only way to protect the nghts of victims is to guarantee

that “victim-wiiness programs inCluding. victim advocacy, umts, arc a pet:

- Criminal Court Procedtires

»

manent, mandat’y part of the cnmmal jUS(ICC system in all ﬁfty states "84 B

5,
¢
?

o - »

Increasing alarm o\wr “the problem of serious Juvcmle cnmc has spurrcd a
reevaluation of the specml status that JuVenllcs hold e criminal Jusnee

&
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“ . . Al
system. Thetrend is towand ticating ‘older juvenijes accused of major crimes
as adults who will be trred in crimial rather than juvenile courts

t ‘ . I3
In the: adult system. mcargdyation 15 now” jutified on the groun(f that it
iNcapacttates, thiat 1. keeps offenders from commitung further crimes for, |
the dutation of the sentenee Rehabititatis ¢ and educational programs within * |
prisons have been cut and security ‘neasures”increased. This attitude has ,
also affected the treatment ot juventles Stirred by accounts of youths who
20 through the juvenile system. are released and then commit héinous acts, -
the public sees Juvcmlc)cnmc as @ serios menace *

11l 1v.adult courts for a few dangerous offenders 1s.supported by the statistics
ofjuvenile crime. Most m@r cfimes are commiitied by a hard core pf repeat
offenders. A study of 10,000 boys conducted by the Centey/for Studies in
‘Criminology and Criminal Law for the University of Penns [vania indicates
that 627. chrome recidivists arrested five or more jimes Byfpre age eighteen)
committed over 50 pereent of all offenses rcgnstcrcd"or the ifitial study group

Marvin Woltgang, " director of the Center. also noted tHe type of crimey

commtted: i

N

The 627 chronie offenders accounted for 63 percent of the FBI's Uniform
Crime Reports Index otfenses-(criminal homicide. forcible rapez robbery. )
burglary. lareeny . motor vehiéle theft) commutted by inembers of the cohort.
and an even Wigher proportion of the most serious offgnses—71 percent of
the hoimicides. 73 percent of the rapes. 82 percent ot the robberies undr 69
b, percent ot the aggravated asshules .
( A follow-up study of a 10-pereent samplc of the birth ¢dhort shows that
those who had no Juwcmlo;xrr‘c_s( record had ubout an I8 percent chance of
.~ atleast one arrest begween eighteen and thirty But among chronic juvenile
oftendors. eight out of ten had adult arrests. usuallwfor serious and violept
© O enifires ¥ ’

‘. ' ‘ . c
; While changing the law to allow these chronic dangerous offenders to be

F
needed. Status offenders who are accused of acts such as curfew violations
or drinking umder age should be diverted fr’om( the criminal System to com-
munity-based SETVICCS. A]w.’u_ourts should re¢xamine the secrecy surrounding

_ juvenife justice,, Closed proceedings. scaled records. and no publicity may
" not be the best way to reduce juvenile crime. Current barriers to dissemingtion
of information on ‘such offenders "mus't Be_modiﬁcd..Luwrcncc McMicking

- . of Trident College argues; B2 R

.

.

We aredlo longer protecting the tegn-age felon, but allowing Bim to operate

2

with snmunity and without fear of prosccution. -

The individual states and the Congess Tust begih a concentrated effort to
reverse the status quo. Fingerprinting and photographing of venile crun-
mal suspects can be very effective in the battle aganst juvenile criminal
. acyvaty. The courts must befurnished ‘with.complete records of. juveniles
“before setung their bail or bond prior b sénjenéing. This is a matter of
routine tn some courts and unheafd of ‘in others. The Congress should

. ’ . K ., : \ I"Ll
O ] " o y ) ; - .
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tried as adults 15 4 popufar reform measure. other procédural changes are. "

I
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. fequire the FBI to .m;p‘l and gather fingerprints of all persons that arc
amstcd regardless ot age *

All of these practices are now illegal and would require major changes in the
statis quo The treatment of juvenile otfcndcrs 1S an arey that descn;.s careful
exarmnation during the course of the debate year, ;

i

Conclusion

" Thrs concludes the chapter on proceduref in criminal courts. There are many
other procedural ssued that arise in our adversary system. but the purpose of
this publication 1s to proyide a focus for an imitial examinatipg of the topic
of the United Stat;s Justice system. .

* . .
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